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The Division of Securities is a subdivision of the Department of 
Commerce of the State of Ohio. The name is a misnomer as there are 
substantial duties assigned to this division in addition to the adminis- 
tration of the Ohio Securities Act. These additional and unrelated 
duties include administration of the Small Loan Act,! the Pawn- 
brokers Act,? and the Credit Union Act.* Of these laws, the demands 
made by the Small Loan Act are substantial. The division in turn 
receives substantial fees from the companies licensed. 

A comprehensive picture of any governmental department is 
impossible unless all of the functions thereof are examined. The space 
allotted this article and the unrelated nature of these additional func- 
tions compel the limitation of our consideration to the administration 
of the Ohio Securities Act. In fairness to the division and the personnel 
thereof it should be said that the record of administration of these 
three additional laws has been a favorable one. It is complimentary 
to the adaptability of the personnel that four separate and distinct 
laws, involving entirely different businesses and problems have been 
well administered. This multiplicity of duties creates unusual and 
difficult administrative problems. The demands upon the time of the 
chief of division are thereby multiplied. The selection of an adequate 
person to fill this office is made more difficult in that the chief of 
division must be familiar with four complex laws and the business 





*Attorney for, and Assistant Chief of Division of Securities of Ohio, 1929- 
1934; Past President of National Association of Securities Commissioners. Now as- 
sociated with Merril] Lynch, Pierce, Fenner and Beane in Columbus. 

1 Onto Gen. Cone § 8624-50 et seq. 

2 Onto GEN. Cope § 6337 et seq. 

8 Onto GEN. Cone § 9676 et seq. 
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problems affecting four separate industries. This multiplicity of 
duties must be remembered as we consider the administration of only 
one of these laws. 

It is the purpose of this article to examine the areas where actual 
and potential misunderstandings and difficulties may arise. These may 
be on the part of the public, the lawyers, dealers in securities, issuers 
of securities, or the division itself. 

These areas of actual and potential misunderstanding or diffi- 
culty naturally fall into four categories: 


1. Misunderstandings involving the function and purpose of 


the Act, and 
2. Misunderstandings involving the theories upon which the 


Act is based. 

3. Problems created by the law itself. 

4. Administrative problems. 

A brief examination of past operations of the division will serve 
to place this discussion in proper perspective. Historical references and 
citations used are not intended to be complete or exhaustive of the 
subject, but only for the purpose of illustrating the viewpoint and 
legislative intent of the period in question. 

The history of the division and its predecessors falls into two 
distinct periods of time, dominated by the laws enacted during such 
periods. The years 1913 to 1929 marked the earlier period wherein 
the so-called “old law”, the Ohio Blue Sky Law,* was operative. The 
“new law”, the Ohio Securities Act,5 fixed the pattern of operation 
from 1929 to the present date. 

Ohio was among the earliest of states to enact a “Blue Sky Law”. 
The earliest was the state of Kansas in 1911. There appears to be no 
record of any attempt to enact a similar law in Ohio prior to the 
Constitutional Convention of 1912. There is no doubt that the ques- 
tion was a live one in Ohio, for at least two proposals were made to 
that convention to provide some remedy for evils occasioned by 
fraudulent sales of securities of various kinds. These demands were 
recognized in the amendment to Section 2 of Article XIII of the 
constitution, effective January 1, 1913. This amendment provided 
“. .. Corporations may be classified and there may be conferred upon 
boards, commissions or officers, such supervisory and regulatory 
powers over their organization, business and issue and sale of stocks 
and securities, and over the business and sale of the stocks and securi- 
ties of foreign corporations and joint stock companies of this state, 
as may be prescribed by Law. Laws may be passed regulating the 
sale and conveyance of other personal property, whether owned by 
a corporation, joint stock company or individual.” The legislature 





4 Onto GEN. Cope § 6373-1 et seq. Repealed July 21, 1929. 
5 Onto GEN. Cope § 8624-1 et seq. Effective July 21, 1929. 
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lost no time in enacting the first Ohio Blue Sky Law which became 
effective on August 8, 1913. Similar laws, largely patterned after 
the original Kansas law, were enacted at about the same time in a 
number of states, most of them in the mid-west. All of these laws were 
of the general type now classified as “regulatory”, and in general 
attempted to solve the problem by the creation of a commission or 
a commissioner with limited powers of discretion to disapprove the 
issuance and sale of fraudulent securities. 

The Ohio Blue Sky Law designated the Superintendent of Banks 
as commissioner. Before any real progress could be made in placing 
the new law into effective operation, the new commissioner was faced 
with a very real question regarding his authority. On January 28, 1914 
a United States district court in Michigan declared the newly enacted 
Michigan Blue Sky Law to be unconstitutional.? The impact of this 
decision is well illustrated by the special message that Governor Cox 
sent to the General Assembly on February 5, 1914, just eight days later. 
The following are significant quotations from that message: “There 
seems to be a well organized effort in this country to break down the 
so-called ‘Blue Sky’ laws which have been passed under the police 
powers of the States for the purpose of protecting investors against 
fraudulent enterprises. . .. The ‘Blue Sky’ law adopted in Ohio justi- 
fied the principle suggested and vitalized by the Constitutional 





6 103 Onto Laws 743. 

7 Alabama & N. O. Transp. Co. v. Doyle, 210 Fed. 173 (E. D. Mich. 1914). 
This was the leading case on the unconstitutionality of Blue Sky Laws. The Michi- 
gan law had been enacted in 1913 and was in many respects very similar to the 
Ohio Blue Sky Law. The opinion of the court in this case summarizes the most 
effective arguments against such legislation. While recognizing the validity of 
regulations affecting fraudulent transactions, the court holds the statute to exceed 
such limits; that the securities business is no more affected by a public interest than 
is the business of buying and selling groceries; and that the incidence of fraud in 
such business is not greater than in any ordinary business or professional occupa- 
tion. Some features of the act were “not even within shadow of police power.” 
These included provisions giving the commission the right to forbid sales of se- 
curities where it should find in all probability that such sale “would result in a 
loss to the purchaser,” and likewise to forbid such sales “if the commission thinks 
the company’s organization or proposed plan of business is not fair. Broader and 
vaguer language could not be chosen. It subjects to practically uncontrolled discre- 
tion of the commission every issue or general sale of stocks, bonds, or securities 
to be made in Michigan.” Being beyond police power such provisions were viola- 
tive of due process. A thirty day waiting period during which no sales could be 
made, and the regulation of notes and commercial paper maturing in more than 
nine months were held to be violative of due process and a burden on interstate 
commerce. The penalties for violation—up to five years in prison and up to $5,000 
fine—were held to be excessive. The Michigan Blue Sky Law was subsequently 
amended and again held unconstitutional in Halsey & Co. v. Merrick, 228 Fed. 
805 (E. D. Mich. 1915). This latter case was appealed to the Supreme Court and 
the amended law was held to be constitutional in Merrick v. Halsey & Co., 242 
U. S. 568 (1917), being one of the “Blue Sky Cases” decided at that time. 
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Convention. . . . Notwithstanding the Michigan decision was rendered 
but a few days ago, the opinion has been duly digested, and a bill has 
been drawn through the combined counsel of the Attorney General, 
Commissioner of Insurance and Superintendent of Banks. It is my 
recommendation that the language be made less ambiguous, that the 
fees charged be sufficient to meet the cost of service, that the 
restrictions be so modified as to provide against constitutional infirm- 
ities, and that the Commissioner be given power, in proper instances, 
to grant temporary permits during the pendency of the applications, so 
that legitimate business may not be hampered.” The law was amended 
the next day.® 

In November of 1915 the constitutionality of the Ohio Blue Sky 
Law was attacked in a suit filed in the United States District Court of 
Southern Ohio by the Geiger-Jones Company of Canton, Ohio. Geiger- 
Jones Company was outstanding in the distribution of securities of 
newly organized corporations. Some of the companies so financed are 
prominent in Ohio industry to-day. Others were not so fortunate. 
This action, directed against the Superintendent of Banks and the 
Attorney General, among others, sought injunctive relief against 
the cancellation of the dealer’s license previously granted. Companion 
cases raised the questions of regulating the sale of foreign securities, 
and supervising a salesman who lived in another state. On February 
10, 1916, Judge Sater rendered his opinion holding the Ohio law 
unconstitutional on the following grounds: (a) The law violated 
the commerce clause of the United States Constitution, (b) It de- 
prived persons of property without due process of law, (c) It delegated 
legislative and judicial powers in contravention of the Ohio Con- 
stitution and (d) Was not uniform in operation which likewise 
violated provisions of the Ohio Constitution.® This decision was 
appealed to the Supreme Court of the United States. On July 22, 1917 
the Supreme Court reversed the decision of the lower court and held 
that the Ohio Blue Sky Law was constitutional. Companion cases, 





8 104 Onto Laws 110. The first sixteen sections of the law were completely 
rewritten as was Section 24. The principal changes were to completely exempt all 
commercial paper and notes regardless of maturity, provide that temporary authority 
to sell could be granted during the application period, expanded the provision pro- 
viding that an individual owner could sell securities he owned without violation 
of the act, and in the discretionary section (Section 6373-16) amended the term 
“unfair” to read “grossly unfair.” 

9 Geiger-Jones Co. v. Turner, 230 Fed. 233 (S. D. Ohio 1916): Citing Ala- 
bama & N. O. Transp. Co. v Doyle, supra, note 7; Halsey & Co. v. Merrick, supra, note 
7; Compton v. Allen, 216 Fed. 537 (S. D. Ia. 1914), which held the Iowa Blue 
Sky Law unconstitutional; Bracy v. Darst, 218 Fed. 482 (N. D. W. Va. 1914), which 
held the West Virginia law unconstitutional; and the unreported case of Sioux 
Falls Stockyards v. Caldwell, which related to the South Dakota law. The Sioux 
Falls case was subsequently appealed and became one of the Blue Sky Cases. 242 
U. S. 559 (1917) . 
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grouped under the heading of the Blue Sky Cases, upheld other state 
Blue Sky laws, including the amended Michigan law.!° The Ohio 
case, Hall v. Geiger-Jones, 242 U. S. 539 (1917), continues as a bench- 
mark in the history of such legislation.'! On July 1, 1917 the first 
Commissioner of Securities was appointed and the administration of 
the law was assigned to a newly created Division of Securities. During 
the period of World War I there was little new financing, so the 
post war period following World War I was the first time the division 
was able to function to a real degree. 

Prior to World War I there was little real public interest in 
securities. The widespread sale of Liberty Bonds and Victory Bonds 
during the war created a securities conscious public. The economic 
expansion during the 1920’s created a faster tempo in the distribu- 
tion of newly issued securities. Fraudulent securities and practices 
increased with the growing speculative interest on the part of the 
public. The Ohio Blue Sky Law was not geared to this increase in 
tempo. Some issues which received quick acceptance by-passed Ohio 
because of the delay incident to compliance with the law. There were 
objections that the desirable securities which were quickly sold were 
not offered in Ohio, and Ohio investors were offered the leavings. The 
absence of broad investigative powers hampered the division in 
dealing with fraudulent practices. These objections culminated in a 
demand that an entirely new Blue Sky Law be written. The initiative 
was taken by the Corporation Law Committee of the Ohio State Bar 
Association. Joined by committees which represented the securities 
industry in Ohio and the Better Business Bureaus, the drafting of a 
new Blue Sky Law was undertaken in 1928. As each draft was con- 
sidered the results were widely circulated throughout the state. 
Seldom has any legislation received such widespread consideration in 
its drafting. In all, some six separate drafts were considered. The sixth 
and final draft was accompanied by a joint committee report which was 
submitted to the General Assembly along with the draft of the 
proposed new securities act. The circumstances surrounding the draft- 
ing of the law, the joint committee report and the consideration given 
these factors by the General Assembly are such that the report 





10 The Blue Sky Cases were Hall v. Geiger-Jones Co., 242 U. S. 539 (1917), 
Caldwell v. Sioux Falls Stock Yards, 242 U. S. 559 (1917), and Merrick v. N. W. 
Halsey & Co., 242 U. S. 568 (1917). The fourth branch of the syllabus of the Mer- 
rick v. Halsey case is significant: “The purpose of the Michigan statute is to pro- 
tect investors in securities not from financial loss generally but from fraud.” 

11 The Hall v. Geiger-Jones case, supra, note 10, in the seventh branch of the 
syllabus makes this interesting observation: 

“Whether there is a constitutional liberty to buy securities on ones own judg- 
ment of value without governmental interposition to protect from bad bargains 
will not be determined at the suit of parties whose rights are involved only from 
the standpoint of sellers; but quaere: Whether the state power does not extend 
to such guardianship over buyers.” 
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represents most compelling evidence of the “legislative intent” of the 
resulting legislation.12 With only minor amendments which did not 
affect the form and purpose of the original draft submitted, the new 
Ohio Securities Act was enacted into law to become effective July 21, 
1929.13 Relatively few amendments have been made since that time, 
and the law as enacted in 1929 is the law in operation to-day. 

It is interesting to note that this legislation, drafted during a 
period wherein certain excesses in securities markets were exerting full 
pressure, has operated with substantial success during periods of 
economic depression, recovery, World War II, and the Post-War 
economic turbulence. This performance is highly complimentary to 
those who drafted the law and to those who have administered it over 
a period of nearly a quarter of a century. 

Although the Ohio Securities Act is still entitled to be classified as 
a “modern” Blue Sky Law, it is only natural that during a period of 
nearly twenty-five years some defects have developed. There is no 
demand that an entirely new law be enacted. Indeed there seem to be 
few new developments in such legislation which would warrant in- 
clusion in a new law. The doctrine of “full disclosure,” as represented 
in the Securities Act of 193314 is most worthy of such consideration 
when practical methods are developed to make such “full disclosure” 
truly effective in the hands of the purchaser of securities.15 





12 Report of Ohio State Bar Association Committee on Corporation Law, 
Committee on Blue Sky Law. Investment Bankers’ Association Committee on Ohio 
Blue Sky Law. Better Business Bureaus Committee on Blue Sky Law. Sixth and 
Final Draft. Dated January 1, 1929. This report was published and distributed 
as a supplement to the OHIO BAR of January 15, 1929 (Vol I, No. 42). 

13 Onto GEN. Cope §§ 8624-1 to 8624-48 inclusive. Subsequent references 
to sections of this Act will be referred to as Section 1, etc., the Section 8624 being 
omitted for brevity. 

14 Securities Act of 1933, 48 Stat. 74-92 (1933), 15 U. S. C. A. § 77a-7722 
(1935) The theory of “full disclosure” is usually credited to the British Companies 
Acts (See 8 Edw. VII, c. 69 Secs. 80 and 81). Elements of full disclosure have been 
present in most of the, regulatory type of Blue Sky Laws. Under these laws specified 
information was required to be filed with the administrating body of the act, but 
no provision was made for distributing this information to prospective investors. 
The Massachusetts law, based upon the “registration by notification” theory is an 
attempt to Americanize the English concept. These provisions requiring filing 
of specified information as a basis of exemption or exception to the law are 
found in the Ohio Securities Act where they are called “registration by descrip- 
tion” — See Sections 5 to 8 inclusive of the Act. 

15 It is well recognized that the maximum effect of “full disclosure” under 
the Securities Act of 1933 has not been realized. In practice few investors have 
the opportunity to read the prospectus of a new issue of securities due to the 
time element. Even fewer investors take advantage of the opportunity to read 
the usually bulky prospectus. These facts are of concern to the Securities and Ex- 
change Commission and efforts are being made to meet this problem within the 
scope of its rule making authority. Recapitulations of pertinent information are 
to be used in preliminary explorations for investor interest, to be supplemented 
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A considered re-examination of the Act should be undertaken by 
competent committees to the end that such changes be made as may 
be necessary to retain the Ohio Securities Act in the forefront of such 
legislation. It is highly desirable that adequate disclosure be made of 
the drafts prepared by such committees. The task is not one for 
hurried consideration. 

It is not the purpose of this article to offer such a re-examination 
of the Act. Some of the more pressing questions will be discussed, 
however, with the hope that they will receive priority in treatment. 


MISUNDERSTANDING OF THE FUNCTION, 


PURPOSE AND OBJECT OF THE ACT. 


Perhaps the most universal and dangerous misunderstanding deals 
with the real function, objective, and purpose of the Ohio Securities 
Act. A cross-section of the investing public, dealers in securities, lawyers, 
and administrators of the Act were asked the question, “What, in your 
opinion, is the purpose and object of the Ohio Securities Act?” Almost 
universally the question was answered about as follows: “The Blue 
Sky Law is to protect the public.” This appeared adequate to all 
classes named, but, like all generalities, may mean all things to all 
people. For example, is it the function of the law to protect the 
public from fraud and misrepresentation?—from foolish or unwise 
speculative investments?—from commitments with a very high risk 
factor?—from enterprises which appear to be uneconomic and sus- 
ceptible of failure?—from loss in general? All agree that the function 
of these laws includes protection from fraud and misrepresentation. 
Beyond this sound ground there is a welter of confusion and no 
general agreement. All too frequently the real opinion held is 
“protection from loss.” 

It is not surprising that such confusion exists. The history of such 
legislation is replete with examples of laws intended to prevent 
fraudulent practices and instances of speculative excesses. Such laws 
follow events, they do not anticipate them. Events occur and the 
legislative body meets the situation with a statute. Beginning in 1720 
the so-called “Bubble Act’!® was enacted to prevent a recurrence of the 
South Sea Company failure and John Law’s “Mississippi Bubble.” The 
remedy in this case was to prevent the issuance of negotiable shares of 





later by the full prospectus. This is a very practical step in the proper direction. 
Inasmuch as experience under these new regulations is not yet available, no con- 
clusion can be reached regarding the effectiveness of this procedure. The im- 
portant fact is the problem does exist and is recognized by the securities industry 
and the Securities Exchange Commission. 

16 Act of Geo. I, c. 18. Repealed by Act of Geo. IV, c. 91 in 1825. 
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stock in the newly conceived form of business organization known as a 
corporation. Obviously this was not the cause of these debacles, and it 
was perhaps poor politics even then to place any blame on the so-called 
investors who themselves generated much of the speculative frenzy. 
Recurrent speculative orgies have reflected themselves in tulip bulbs, 
Florida real estate, whisky warehouse receipts, and cemetery lots, to cite 
only a few. Each has been met with legislative attempts to prevent re- 
occurrence. The “market crash” of 1929 was the direct cause of the 
enactment of the Securities Act of 1933 and the Securities and Exchange 
Act of 1934. The Blue Sky Laws, beginning with the Kansas Act in 
1911, were the first American efforts in regulation prior to the oc- 
currence of the event. These laws have approached the problem from 
various theories which are discussed in more detail later. 

The earliest of the state Blue Sky Laws, including the Ohio Blue 
Sky Act, were enacted for the announced purpose of preventing and 
punishing fraud in the issuance and sale of securities. They were 
validated upon the same reasoning.’* There has been a growing ten- 
dency to broaden the scope of administrative discretion until some have 
described the purpose of the “regulatory” type of law is to “pass upon 
the soundness” of issues cleared for sale.!* Amendments to existing 





17 For fraud as the basis of validation see note 10 quoting from the syllabus 
of Merrick v. Halsey. Examination of the brief of the appellants in the Hall v. 
Geiger-Jones Co. case, supra, note 10, throws additional light upon the opinion. 
At p. 49 — “the Ohio ‘Blue Sky Law’ was amended to conform to the court’s deci- 
sion and opinion in the Michigan case (Alabama & N. O. Transp. Co. v. Doyle, note 
7, supra) and we respectfully submit that the Ohio ‘Blue Sky Law’ now in force has 
for its sole object the prevention of fraud!! ***The Ohio law seeks to prevent 
the flotation of fraudulent securities only and does not in any manner, shape, or 
form prevent or hinder the sale of honest, valid, and safe securities. The Ohio 
law simply protects the unwary citizen against fraudulent misleading and in no 
wise ‘Prevents the experienced investor from deliberately assisting the enterprise 
which he thinks gives sufficient promise of gain to off-set the risk of loss or which 
from motives of pride, sympathy or charity he is willing to aid notwithstanding a 
probability that his ipvestment will prove unprofitable.’ None of the results re- 
ferred to in the Michigan case can follow under the Ohio law. Any person may 
subscribe for all the stock, common or preferred, of any corporation he wants to. 
There is nothing to prevent his so doing.” 

18 See Wright, Correlation of State Blue Sky Laws and the Federal Securities 
Acts, 26 CorNELL L. Q. 256 (1941) at Page 262, where it states the purpose of state Blue 
Sky -Laws is to determine’ the “soundness of securities.” This illustrates the fallacy 
so frequently repeated in discussions of this type of legislation. What is a “sound” 
security? What may be a “sound” business man’s risk for an experienced investor 
may be very undesirable for an inexperienced one. There are varying investment 
characteristics in all investments. No one investment includes all of these desirable 
characteristics. In general there are three basic characteristics. (1) safety of prin- 
cipal (2) satisfactory income, and (3) growth or speculative possibilities. These 
characteristics are mutually exclusive. For the maximum safety of principal you 
would buy United States Government savings bonds, but in so doing you will have 
to accept a lower interest return and no possibilities of growth. What do we mean 
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Blue Sky laws have frequently had for their purpose the expansion of 
the discretion granted administrators of the law. Administrative 
practice and interpretation have been effective in the same direction. 
Illustrative of this trend and thinking is the following statement made 
in an article discussing the history and analysis of the Wisconsin 
Securities Law:!9 


“The substitution of tests of fairness, honesty, equitableness, 
public policy, and economic soundness, for the fraud test, is 
indicative of the change of concept of the purpose of security 
regulation. Whereas originally it was felt that the function of 
the state was to protect the public only against fraud, to-day 
it is thought that a legitimate function of the state is to 
protect the public against unsound business ventures and 
against unfair and inequitable practices which may not 
constitute actual fraud.” 


Such thinking is in keeping with the “planned economy” theories 
we have experienced during the past two decades. There is reason to 
believe that the courts would uphold legislation based upon such 
objectives and purposes unless we experience a trend away from the 
approval of broad grants of discretion to administrative personnel.?* 





by “safety”—safety of dollars or safety of purchasing power? These three basic char- 
acteristics correspond with the investment objectives of various investors. If our tax 
laws remain in substantially the form they are to-day it is quite probable that a 
younger person, wishing to create an estate, should look to growth securities as a 
“sound” investment. Such would not be the case for a widow. So it is that such gen- 
eralities as ‘sound investments” do not stand the test of analysis. Nor is there any 
proven method whereby future developments may be predicted. In the early 1900's 
securities of interurban traction lines were considered as having substantial savest- 
ment merit. Does “soundness” mean freedom from loss? If so the investment offer- 
ing the highest safety factor, government bonds, would fail to qualify. Within a 
period of less than two years the longer term United States Treasury bonds have 
dropped in market price nearly ten points, or $100 per $1000 bond. It is not suf- 
ficient to “pass the buck” to an administrator of the law, no matter how competent 
and well trained he may be, and leave to him the task of determining “soundness.” 
It is a different matter with fraud and misrepresentation. Such facts can be and are 
determined by adequate administration. 

19 Marshall, History and Analysis of the Wisconsin Securities Law, [1942] Wis. 
L. Rev. 540, 580. 

20 See Rottschafer, The Constitution and a “Planned Economy.” 38 Micu. L. 
Rev. 1132 (1940) wherein there is an excellent discussion of shifts in public opinion 
occasioned by economic causes and the expansion of governmental power granted by 
decisions of courts broadening interpretation of such powers as interstate commerce. 
This article illustrates the fallacy of attempting to stop such grants of power through 
recourse to the courts. The proper approach is through the legislative bodies which 
have passed laws granting such expanded discretion. It would appear that more em- 
phasis should be placed upon the “practical” aspect of such delegation of discretion 
and the probable results, rather than attempting to hold such laws to be unconsti- 
tutional. 
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A strange corollary to this grant of broad discretion is the almost 
complete absence of any questioning of the ability of human experience 
to cope with such problems and, equally strange, no standards or 
qualifications to insure adequate and able personnel to exercise this 
broad discretionary power. In fact, there does exist, hand in hand with 
such legislation, a reluctance to provide adequate compensation for 
good, sensible, honest, and sincere personnel. Certainly there is little 
incentive to attract personnel of extraordinary ability—in fact some 
laws would require superhuman ability. Blue Sky legislation is typical. 
Who is to impose the tests of “fairness, honesty, equitableness, public 
policy and economic soundness”—“unsound business ventures, . . . 
unfair and inequitable practices . . .””? Do you know of a person who 
has the ability to pre-determine economic success of business ventures? 
Have you ever heard of such a person? If one should exist is it within 
reason that the State of Ohio could entice him or her into the job of 
chief of division at a salary even double or triple the one now paid? 
Frankly such a person would not have to work. His fortune could be 
secured by knowing just which new venture to back. 

Fortunately this problem should not concern us in Ohio. There is 
clear and convincing evidence that the “legislative intent” was that the 
Ohio Securities Act should be firmly based on the solid ground of 
prevention of fraud and misrepresentation in the sale of securities. The 
joint committee report?! accompanying the sixth and final draft 
states: 


(page 6) “Neither this nor any other Blue Sky law nor any 
other device which government may provide will prevent the 
loss of money in unwise investments or in investments origin- 
ally sound which fail through change of circumstances.” 
(page 7) “Having in mind the general experience with Blue 
Sky Laws in many states, the committees strongly protest 
against the establishment of a censorship with authority to 
pass upon securities and to determine what our citizens may 
buy and what they may not buy. The object of the act should 
be limited to averting, forestalling, preventing and punishing 
deception in the sale of securities.” 

(page 11—in conclusion) “Leaving out of consideration a 
survey of the more detailed administrative provisions, the pro- 
posed act aims to achieve the following results: It seeks to 
facilitate the transaction of honest, legitimate business; to 
protect investors against sales of securities wherein there is 
likelihood of deception either in the basis of issuance or in the 
manner of their sale; and to provide a clear, understandable, 
workable law with adequate revenue through fees to provide 
the means of its enforcement—a law under which the Division 
of Securities may operate with certainty, fairness and 
dispatch.” 





21 See note 12, supra. 
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The title of the bill enacting the first Blue Sky Law in Ohio 
provided “To regulate the sale of bonds, stocks, and other securities, 
and of real estate not located in Ohio, and to prevent fraud in such 
sales.”*° The title to the bill enacting the Ohio Securities Act was “To 
revise the laws regulating the sale of securities and to repeal Sections 
6373-1 to 6373-24, both inclusive, of the General Code.”28 

Insofar as the Ohio Securities Act is concerned, there appears to 
be little question regarding the function, purpose, and object of the 
Act. If there exists a general misunderstanding regarding these 
functions, a program of education would appear to be indicated. 

Any future examination of the Act should consider the questions 
discussed. Of equal importance in such consideration is the very real 
problem of raising capital—particularly risk capital—for the con- 
tinuance and enlargement of our capitalistic system. 

There has been only one substantial deviation from the announced 
purposes of the Act insofar as amendment is concerned. The “regula- 
tory” portion of the Act, as originally drawn, provided that certain 
securities and transactions in securities were made an exception to the 
rule that all securities should be registered by qualification®* (the 
discretionary section of the Act) if certain information is filed with 
the division before the sale is made. These securities and transactions 
were designated as those registered by description.*5 No discretion was 
given to the division regarding these filings. Under Section 15 of the 
Act there was power to suspend and revoke such filings if it were 
subsequently found the facts did not come with the registration by 
description sections. In 1938 this Section 15 was repealed, and Section 
16, previously relating only to suspension and revocation of registration 
by qualification, was amended to include registrations by description 
as well as registration by qualification.?® The effect was to extend the 
discretionary power of the division, heretofore limited to registrations 
by qualification, to registrations by description by way of the back door. 
In other words, while one has the right to register by description 
certain securities and transactions by strict compliance with the terms 
specified in the Act, the division, through the expanded power to sus- 
pend and revoke where it may find the offering is on “grossly unfair 
terms,”27 has in effect the power to amend the provisions of Sections 
5 and 6 by ruling that certain practices and conditions constitute 





22 103 Onto Laws 743. 

23 113 Onto Laws 743. 

24 Section 10 of the Act. 

25 Sections 5 and 6, also Sections 7 and 8 of the Act. 

26 117 Onto Laws 776. 

27 The term “grossly unfair terms” is the source of discretion under the regu- 
latory provisions of the Act. In the original Ohio law the term was “unfair,” but 
was amended to read “grossly unfair” following the original Michigan decision. See 
note 8, supra. 
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“grossly unfair terms.’”” This expanded power is not generally under- 
stood, and is confusing to lawyers and others who are under the im- 
pression that Sections 5 and 6 mean what they say. The division has, 
by informal rulings, included the following situations under the 
heading of “grossly unfair’: 


(a) An issue of preferred stock which makes no provision for 
voting rights in the event of default of a certain number of 
dividend payments. 

(b) An issue of notes wherein there is not a reasonable ratio 
between the debt sought to be created and the existing equity 
represented by common stock. 


The situations described in these informal rulings are unquestion- 
ably elements which affect the investment merit of the securities. 
There is no claim that fraud and misrepresentation is occasioned by 
such provisions or lack of them. The division is, by such rules, sub- 
stituting its investment judgment for that of the purchaser in such 
instances. There is no question of the motives of the division, clearly 
these informal rulings are for the purpose of preventing the offering 
of securities which, in the judgment of the division, would be “unfair” 
to the purchaser. It should be added in all fairness to the present ad- 
ministration of the division, that the amendment in question and the 
rulings resulting therefrom are actions of previous administrations. 
The present administration appears to be following the precedent. 

There was no general circulation of drafts of the proposals to 
amend the law in 1937-38.28 These proposals were worked out in a 
small committee in which the then administration of the division 
played a very dominant part. Notes of such proceedings, if any, were 
not generally circulated. It is understood that the announced purpose 
of repealing Section 15, and amending Section 16 to include regis- 
trations by description, was to enable the division to suspend and 
revoke registrations by description of offerings which were inconsistent 
with the purpose of the Ohio Securities Act. In other words, the law 
relating to registration by description was such that filings were being 
made which were of a nature that should not be permitted, and the 
division sought the power to suspend and revoke them. Nothing was 
said, so I am informed, about the possibility of such amendment 
permitting the division to rule, in advance, that certain situations 
would be “grossly unfair,” which would have the practical effect of 
permitting the division to amend provisions of Section 6 and 5 by 
interpretations of what constitutes “grossly unfair.” This amendment, 
which in effect gives the power to the division to amend provisions of 
the Act by regulations and rulings, presents an interesting question 





28 Drafts which resulted in the enactment of amendments contained in 117 On1o 
Laws 776. 
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of delegation of legislative power. In any event it appears clear that 
before such rulings could be maintained, the provisions of the Ad- 
ministrative Procedure Act?® should be complied with. 

Administrative rulings and interpretations should be consistent 
with the basic object and purpose of the Act, regardless of the high 
ideals and unquestioned motives which exert a natural tendency on 
those administering the Act to broaden the granted discretion to in- 
clude those situations wherein injustice may appear even though 
fraud and misrepresentation is absent. In this connection it should be 
realized that the term “fraud” has a very broad meaning by definition. 
Section 2, subsection 10, of the Act defines fraud as follows: 


“Fraud,” “fraudulent acts,” “fraudulent practices,” and 
“fraudulent transactions,” wherever used in this act, shall 
mean and include anything now or hereafter recognized as 
such in courts of law or equity, and in addition thereto shall 
mean and include any device, scheme or artifice to defraud, or 
to obtain money or property by means of any false pretense, 
representation or promise; and any fictitious or pretended 
purchase or sale of securities; and any act, practice or trans- 
action or course of business relating to the sale of securities 
which is fraudulent or which has operated or which would 
operate as a fraud upon the purchaser thereof. 


It is clear that the division is not confined to the limited dis- 
cretion granted by the Act, but is given a broad scope of operations 
under this expanded definition of fraud. This is consistent with the 
announced objectives and purposes of the Act.3® 


MISUNDERSTANDINGS INVOLVING THE THEORIES 
Upon WuicuH THE LAw Is BAseEp. 


The Ohio Securities Act is not easily understood. It represents a 
combination of established theories for the regulation of the securities 
business, and the issuance and sale of securities. Brief mention of these 
various theories is made solely for the purpose of showing their 
respective effects on this Act. In general there are three basic approaches 
to the problem: 


1. THe Futt DiscLtosureE Laws. 
2. THe Fraup Laws. 
3. THe REGULATORY Laws. 


Some authorities have added Registration by Notification Laws and 
Dealer Licensing Laws.3! Inasmuch as most of the regulatory type 





29 Administrative Procedure Act Sec. 154-61 to 154-73 inclusive. 
30 See note 21, supra. 
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laws include these features they will be considered under the heading 
of Regulatory Laws. 

FuLt DiscLosure Laws require all pertinent information to be 
made available from which the investor may exercise his own invest- 
ment judgment. Penalties, both civil and criminal, are provided for 
false information or the failure to disclose required facts. The Securities 
Act of 1933 is representative of this approach. No attempt is made to 
“‘pass upon” the investment merit of the offering. 

Fraup Laws broaden the definition of fraud, provide stiff criminal 
penalties where fraud is discovered and, through injunctive powers, 
bring to an immediate halt any offering or procedure wherein fraud 
is found. The New York law, commonly known as the Martin Act, is 
the outstanding example of this theory. 

REGULATORY Laws seek to prevent fraud and deception before such 
offerings reach the public. Beginning with the assumption that all 
securities are subject to regulation, such laws create standards which 
securities must meet before being sold within the state. Limited dis- 
cretion is given the administrator. The practical problem of “passing 
upon” all securities was evident in the earliest of such laws. Realizing 
that certain exceptions must be made to meet legal questions and 
physical limitations, these laws created certain exemptions from the 
operation of the laws. These exemptions were based upon the likeli- 
hood that fraud and deception would not ordinarily be associated 
with such sales. Examples of these exceptions are found in the old 
Ohio Blue Sky Law, Section 6373-2, and include: mortgage bonds and 
notes, other than corporate bonds where more than fifty percent of the 
entire issue is not included in a sale to one purchaser; securities of 
public utility companies under the regulation of a governmental body; 
bank and building and loan stocks or obligations; a bona fide owner 
selling his own stock for his own account; sales by one in a trust 
capacity; sales by banks where not more than two percent commission 
is charged by such banks; sales to dealers; sale by a pledgee of pledged 
securities; and Ohio corporations where the securities are sold for the 
sole account of the issuer without commission and at a total cost of not 
to exceed two percent plus five hundred dollars, and where securities 
are sold only for tangible property located in Ohio.’? Also excepted 








31 See Wright, Correlation of State Blue Sky Laws and the Federal Securities 
Acts, 26 CornELL L. Q. 256 (1941) , where detailed analysis is made of the various types 
of laws. The author has considered Registration by Notification and Licensing of 
Dealers as separate headings. 

82 This last exemption, sales by an Ohio corporation for its own account, was 
the so-called “2-f” exemption whereby the preponderance of all newly organized cor- 
porations were permitted to sell securities upon the filing of information showing 
compliance with this provision. Note that the old law provided exemption from the 
law on compliance with this section. The section was carried into the new law as a 
Transaction Eligible for Registration by Description—Section 6 (1) of the Act. 
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from the Act under Section 6373-10 were: where current market 
quotations for a period of at least six months were available in market 
reports of a daily newspaper in Ohio; where sold in one transaction to 
a single buyer by a single seller and the amount involved was five 
thousand dollars or more; securities of going concerns, not in default, 
which had been issued prior to March 1, 1914; where information 
regarding the security is available in a standard securities manual; 
sales by members of a regularly organized and recognized stock 
exchange, provided the broker maintained an office within the state. 

In most instances regulatory laws provide for the licensing of 
dealers in securities with broad powers of suspension and revocation of 
license for improper conduct.3% 

The next development in the regulatory law field was registration 
by notification. Following the Ponzi affair Massachusetts attempted to 
adapt the principles of “full disclosure” to an American Blue Sky Law. 
Provision was made for the filing of pertinent information with the 
administrator of the law, whereupon sales of securities could be made 
without approving action by the administrator. No provision was made 
for supplying such information to the investor; the fact that such was 
on file and open for public inspection was deemed sufficient. While 
registration by notification is not regulatory in nature, the more 
modern Blue Sky Laws adopted this procedure and incorporated the 
theory as a part of the regulatory system. Sections 5 to 8 inclusive of the 
Act illustrate this treatment. 

In the thorough consideration given the drafting of the Ohio 
Securities Act the committees gave full consideration to the fraud 
law, registration by notification, and the regulatory laws enacted 
up until that time.84 The doctrine of “full disclosure” did not come 
into popular consideration in America, except as represented by 
the Massachusetts law, until the Securities Act of 1933. The Ohio 
Securities Act therefore represents a combination of the theories of 
regulatory laws, registration by notification, and the fraud laws. 

It is important to the understanding of the Act that these separate 
theories be identified. 

The regulatory provisions are keyed to Section 10, requiring all 
securities to be registered by qualification. The exemptions from 
such regulation are set forth in Section 3, (exempt securities), and 
Section 4, (exempt transactions) . 

The registration by notification provisions are found in Sections 
5 to 8, inclusive. Note the “full disclosure” background of these 
sections. 

Licensing of dealers, common to both regulatory and fraud 
laws, is covered by Sections 17 to 22, inclusive. 

The fraud law theory, which was emphasised by the joint 





83 See Section 6373-6 for example of such authority. 
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committees, is found in the following sections: 

Section 28 which gives the division very broad investigational 
powers. 

Section 29 which gives the division broad powers to subpoena 
records. 

Sections 30 and 31 provide for injunctions to be granted on re- 
quest of the division. 

Section 32 provides for the appointment of a receiver. 

In general the regulatory portions of the Act govern the issuance 
and sale of securities while the fraud sections cover the conduct of 
parties to a securities transaction. When considering application of 
the Act to facts surrounding the issuance and sale of securities you 
assume that such securities must be registered by qualification—Sec- 
tion 10.85 If your facts come within the provisions of the exemptions— 
Sections 3 and 4—you may proceed without further compliance with the 
regulatory features of the Act. You have the burden of proof of es- 
tablishing your right to such exemption. The fraud sections are still 
applicable. Similarly, if you believe the facts permit the effective 
registration by description under either Sections 5 or 6 you may 
proceed to comply with those sections by appropriate filing. Note 
however that compliance with Section 5 and Section 3 does not permit 
the sale to be made by other than a licensed dealer. Consideration 
must also be given to the possibilities of subsequent transactions in 
such securities. This will be covered under the discussion of the Act. 

Civil liability may also be created under the following sections: 


Section 35. Where an offering is made involving a written 
instrument containing false statements, the purchaser relying 
thereon may recover for loss or damage caused by such falsity. 
Under certain circumstances this liability attaches to directors 
of corporations where the corporation is liable. 

Section 36. An advisor, for gain, who advises the purchase 
of securities, without disclosing his interest therein is liable 
for the amount of damage incurred. 

Section 48a. Sales made in violation of the Act are void- 
able at the election of the purchaser under certain circum- 
stances. 


It is not the purpose of this article to discuss the application of 
the Act to various situations and facts which frequently occur. This 





84 See Joint Commiitee Report cited in note 12, supra. 

35 See last paragraph of Section 25 providing that the presumption is that Sec- 
tion 10 applies and that exceptions thereto must be established by the person claiming 
such exception. See also Catterlin v. State, 16 Ohio L. Abs. 410, wherein this shift of 
the burden of proof was sustained. 
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discussion of the theories upon which the Act is based is to suggest 
the proper approach which should be made in such determination. 


PRoBLEMS CREATED BY THE ACT 


The paramount problem involving the Act is that of regulation 
of the secondary market in securities. It is customary to classify securi- 
ties trades in the categories of listed trading, 7. e., on various stock 
exchanges, and unlisted, or over-the-counter trading, which includes 
all trades other than those on such stock exchanges. This classification 
is proper as there are different problems involved, the listed trading 
being usually on an auction market basis while the over-the-counter 
business is usually on a negotiated basis.3* 

There is another classification of securities transactions which 
is equally important and less generally understood. This classification 
is between the original distribution and the secondary market. 

Original distribution covers the sale of newly issued securities to 
the investing public. Such issues include securities of newly organized 
corporations and additional issues of securities by established com- 
panies. This classification is frequently called the primary market, but 
the more accurate term is original distribution. 

The secondary market covers all subsequent trading in such 
securities after they have been sold to the investing public. Trades be- 
tween individuals, dealers and individuals, between dealers and in- 
stitutional investors such as ‘insurance companies, banks, trusts, pension 
funds, and other dealers, are covered by the secondary market. Trad- 
ing on the various stock exchanges is also included. 

The problems involved in each market are substantially different. 
Normally securities sold in the original distribution are sold by deal- 
ers acting as principals as distinguished from agents. Their profit is 
represented by the difference between the price paid the corporation 
and the price paid by the public. In most instances involving newly 
organized companies the investing public is unfamiliar with the 
issuer. The dealer must merchandise these securities to the public. 
By this means new capital or additional capital is supplied to our in- 
dustry. When issues are underwritten by dealers the issuer is assured 
of the agreed amount of capital. The dealer assumes the risk involved 
in his ability to sell the securities at a profit. There are instances 
where the dealer over-estimates the investment demand or fails to 
properly price an issue. The result is a loss to the dealer. All of these 
functions of the distributing dealer, usually called an investment 
banker, are accepted as necessary and desirable in our economic system. 





36 For discussion of these classifications see The Over-the-Counter Securities 
Market by John C. Loeser (1940) published by National Quotation Bureau, 
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The various Blue Sky Laws, including the Securities Act of 1933, are 
directed to the regulation of this original distribution market to 
keep it free from fraud and misrepresentation. This is true historically 
and in practice. 


The secondary market presents entirely different problems. The 
issuer of the security is not involved, and does not receive the proceeds 
of the sale of its securities involved in such a transaction. Trading is 
between owners, the investment public. A substantial amount of the 
transactions are in securities which are listed on the various stock 
exchanges. These trades, and many others, are made on an agency basis, 
the dealer or broker charging a nominal commission for such services.37 
Relatively few securities have sufficient widespread investment in- 
terest to warrant a national market, or even a market involving a 
substantial geographical area. In order that dealers may function as 
agents, t.e., brokers, there must be enough interested buyers and sellers 
to create a continuous market in such securities. Many issues of ex- 
ceptional investment merit are not sufficiently available or are rela- 
tively unknown by investors. To provide a market for sellers and 
buyers there are dealers who “make a market” in certain such secur- 
ities. This is also known as “position trading” wherein the dealer will 
maintain a bid for a limited number of shares and will offer a limited 
number of shares at a slightly higher price. When securities are offered 
to the dealer by an owner, the dealer may not have a ready buyer 
available. He buys the security at the bid price and “positions” or 
inventories the security until a buyer is found. The “spread” between 
the bid and asked sides of the market represents the margin of profit 
the dealer receives for this service. There is a market risk involved. If 
there is a market decline before the positioning dealer can find a 
buyer, he experiences an inventory loss, as he would be unable to 
sell at a higher price than the competitive market.** In such instances 
the dealer acts as a principal, not as an agent or broker. While not 
directly involved in raising capital for industry, the existence of a 
good secondary market is an inducement for the purchase of a new 
issue of securities. Few securities would be sold if the buyers had to 
hold them indefinitely or find a buyer themselves. An individual 
owner-seller would not have the benefit of the broad competition af- 
forded in the secondary market. Trading in government bonds is 





87 The commissions fixed by the New York Stock Exchange set the standard by 
which other commmissions are judged. These commissions on the New York Stock 
Exchange average less than two per cent on the dollar amount involved. For example, 
a hundred shares of security selling at 20 may be traded for a commission of $20.00, 
one per cent of the dollar amount involved. The percentage is slightly higher where 
the price is under 20, and lower where the price is above 20. 

88 For a full description of such operations see The Over-the-Counter Securities 


Market, note 36, supra, at page 40 et seq. 
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almost exclusively in this market. All trades on the various stock 
exchanges are included. Such investment favorites as bank and in- 
surance stocks are primarily traded in this market. This brief descrip- 
tion attempts to give some idea of the scope of the secondary market. 

Historically the Blue Sky Laws did not attempt to regulate the 
secondary market. The original West Virginia Blue Sky Law was held 
to be unconstitutional for the reason that it did not exempt sales of 
securities by bona fide owners.*® The court said (page 490) “The 
sweeping effect of such a provision is at once apparent as it would 
substantially limit the brokerage business in the state and the pur- 
chase by its citizens of standard foreign securities, which would have 
to be sold by them outside of the state.’”” The old Ohio Blue Sky Law 
which was upheld in the Hall v. Geiger Jones Co. case*® did not 
attempt to cover the secondary market*! except where there was a 
“pretended” secondary market transaction which in fact represented 
and original distribution. It was quite common for those attempting to 
circumvent the Blue Sky Laws to have all of the securities issued to 
one person, usually the promoter, who then claimed that he was 
selling the securities as a bona fide owner. The provision in Section 
6373-2 (a) “when such disposal is not made in the course of repeated 
and successive transactions of a similar character” was to meet this 
situation. 

It is clear that the intention of the drafters of the Ohio Securities 
Act was not to include the secondary market under the regulatory 
sections of the law, but rather that the fraud provisions should ad- 
equately meet the problem. The following quotation is from the 
joint committee report*? page 9: 


It must be carefully borne in mind that the regulatory 
provisions of the proposed act go only to the basis of issuance 

of securities (except as to those which must be affirmatively 
approved) and that even though a security may be sold with 
no prior approval, its offering is nevertheless subject to the 
all-pervading provisions against deception. 


Unfortunately the drafters used certain language which, when 
given usual and ordinary meaning, seems to include the secondary 





39 Bracy v. Darst, 218 Fed. 482 (N.D. W.Va. 1914). 

40 See note 10, supra, and text relating thereto. 

41 See Onlo Gen. Cove §§ 6373-2 and 6373-10. Section 6373-2 (a) exempted the 

following: 
“An owner, not the issuer of the security, who disposes of his own property, 
for his own account; when such disposal is not made in the course of repeated 
and successive transactions of a similar character by such owner; or a natural 
person, other than the underwriter of the security, who is the bona fide owner 
of the security, and disposes of his own property for his own account.” 

42 See note 12, supra. 
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market within the regulatory provisions of the Act.*% 

In Sections 3, 4, 5, and 6 the terms used are respectively: securities 
exempt from registration, transactions exempt from registration, 
securities eligible for registration by description, and transactions 
eligible for registration by description. The word “transaction” pre- 
supposes a trade between specified parties, with the clear implication 
that the relationship between these parties is the quality which exempts 
the transaction or makes it eligible for registration by description. The 
security involved in the transaction is not the important factor. There- 
fore, when this particular transaction is completed, the authority 
granted by the statute ceases. Future transactions in the same security, 
unless between the identical parties, must again clear through the 
Act. This is particularly important to the lawyers of the state as a 
very high percentage of all filings with the division are under the 
provisions of Section 6—transactions eligible for registration by de- 
scription. The use of the word “transaction” by implication brings 
the entire secondary market within the regulatory provisions of the 
Act. The division has so interpreted the Act and as a result has been 
faced with many complex problems. The dealers in securities are like- 
wise faced with potential civil and criminal liabilities for failure to 
comply with provisions which were not intended to be covered by 
the drafters of the Act. The division has recognized the difficulties 
faced by the dealers and has cooperated with them to solve some of the 
problems involved. An attempt was made to meet the question by 
amendment to the Act. Section 4, subsection 12, was enacted in 
1938.44 This subsection is complex and difficult to interpret by lawyers 
specializing in the securities field. Each dealer is faced with the daily 
problem of applying this section to a trade which must be accepted 
or rejected without delay. Frequently he must refuse to bid upon 
a security for “position” fearing that before he may legally sell the 
security in Ohio he may be faced with the almost impossible task of 
qualifying the security under Section 10. Without the cooperation of 
the issuer, who has/no interest in the transaction, it would be practical- 
ly impossible to obtain necessary facts to effect such qualification. The 
“transportation with one year” provision is unrealistic and impractical 
from the dealer’s standpoint. He must accept the word of the seller 
for the facts, with no recourse if the information is incorrect. The fact 
that some person, including a dealer, has held a security for a year 
does not impart any quality to the security. In fact the contrary might 
well be inferred—that the holder has been unable to dispose of the 
security for over a year. 





483 For further discussion of this problem see PROCEEDINGS OF THE SIXTEENTH 
ANNUAL CONVENTION OF THE NATIONAL ASSOCIATION OF SECURITIES COMMISSIONERS. 
(1933) Report of the Committee on Laws, page 253, 

44 117 Onto Laws 776, 
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The impact of this problem on the brokerage or agency portion 
of the business has not been so great. For all practical purposes straight 
brokerage transactions appear to be exempt. Section 3, subsection 4, 
exempts the securities which are listed on the New York Stock Ex- 
change, New York Curb Exchange (now the American Stock Ex- 
change), the Cincinnati Stock Exchange, and the Cleveland Stock 
Exchange. The Cleveland Stock Exchange is now a part of the Mid- 
west Stock Exchange. With regard to brokerage transactions involving 
securities not listed on the approved stock exchanges, the exemption 
applying to “bona fide owners” and to other stock exchanges, Section 
4, subsection 1, would apply in most instances. The subsection pro- 
vides that a sale made “on behalf of a bona fide owner” comes within 
the exemption. The owner may not be the issuer or a dealer, however. 
Some confusion has arisen regarding that portion of this subsection 
which reads “and not being made in the course of repeated and suc- 
cessive transactions of a like or similar character.” The historical back- 
ground of this clause has been discussed supra, at page 18. When ex- 
amined in this light, the clear intention of this clause is to cover the 
“pretended” secondary market transaction which is in fact an original 
distribution. The restriction applies to the principal, the owner of the 
security, and the fact a dealer executes several orders in the same se- 
curity for different owners would not withdraw the exemption afforded 
by this subsection to the owners who make the later sales. The question 
of purchases by a customer through a broker has also arisen. The 
word “purchase” is not defined or specifically used in these sections. 
The definition of the word “sale” in Section 2, subsection 3, is prob- 
ably sufficiently broad to cover the “purchase” of securities. That being 
true, the word “purchase” should be read as “sale” and the above 
Section 4, subsection 1, would be equally applicable to the purchase 
by a bona fide customer who, on purchasing the security, becomes a 
bona fide owner. If the word “purchase” is not considered as being 
within the definition of “sale”, it would still be a part of “the business 
of acting as broker for others” and “the business of buying, selling or 
dealing in securities’*® which requires a dealer’s license. Licensed 
dealers would therefore be free to engage in such transactions.*® 





45 Section 17, providing for the licensing of dealers. See also the definition of 
“dealer” in Section 2, subsection 5. 

46 This problem of brokerage transactions has been avoided in other states by 
the specific exemption. See Marshall, History and Analysis of the Wisconsin 
Securities Law, [1942] Wis. L. Rev. 540, 563 (1942), where it explains that an amend- 
ment to the Wisconsin law made an exception to the term “sale” of orders as agent 
for the purchaser and solicitation of orders as agent for the purchaser and solicitation 
of orders for securities on national stock exchanges. The exception was restricted 
to acting as agent for one party only, and would not be applicable where the broker 
acted as agents for both parties to the transaction. Similar clarification in the Ohio 
law would end the confusion now existing. 
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This problem of secondary market inclusion in the regulatory 
provisions of the Act is immediate and pressing from the viewpoint 
of the dealer in securities and the lawyer who uses the registration by 
description section with great frequency. 

It should not be assumed that the secondary market is entirely 
unregulated. Quite the contrary. In Ohio the fraud provisions have 
unquestioned application. The Securities and Exchange Act of 1934 
exercises a very real and severe regulation of all such transactions*’. 
In addition, the National Association of Securities Dealers offers a 
self-regulatory body within the securities industry.4® Insofar as Ohio 
is concerned the most practical method of regulating the secondary 
market lies in the broad discretionary powers granted the division 
over licensed dealers and the fraud provisions of the Act. 

When a considered re-examination of the Act is made, the prac- 
tical aspects of the exemptions and registrations by description should 
be given careful scrutiny with regard to the actual protection from 
fraud and deception these sections provide. It is suggested that a 
practical application of the “full disclosure” theory in the form of a 
simplified offering circular may make the registration by description 
sections more effective. 


ADMINISTRATIVE PROBLEMS 


Good administration can make a poor law effective but a good 
law cannot survive poor administration. This is true in all govern- 
mental departments, but particularly so in the Division of Securities. 
As previously discussed, the personnel of the division must administer 
four different laws and consider the problems of four unrelated in- 
dustries. This in itself requires unusual adaptability. The very broad 
powers given the chief of the division serve to give additional emphasis 
to the importance of above average personnel. 

On the whol the division has been unusually fortunate in the 
personnel administering the Act since 1929. There is obvious danger 
in relving on providence to be equally kind in the future. In company 
with other subdivisions of the state government, the division faces the 
problems of attracting able personnel, adequate salaries, and tenure. 





47 Securities and Exchange Act of 1934. 48 Stat. 905 (1934), 15 U.S.C.A. § 78 
(a) (1935). For discussions of such regulation, see Clinton, Over the Counter Securi- 
ties Markets, 1 VANv. L. Rev. 602 (1948); Lesh, Federal Regulation of Over-the- 
Counter Brokers and Dealers in Securities, 59 Harv. L. Rev. 1237 (1946); Halsted, 
Regulation of Stock, Grain and Commodity Exchanges, 3 JOHN MARSHALL L. Q. 80 
(1937); The Over-the-Counter Market (note 36, supra.) at page 104 et seq. 

48 See The Over-the-Counter Market (note 36, supra) at page 117 et seq.; 
Wertwood and Howard, Self Government in the Securities Business, 17 Law & 
ConTEMP. Pros. 518 (1952) . 
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This article cannot solve those problems, but should highlight the 
above average requirements for this division which in turn increase 
the impact of these common difficulties. The salary scale should be 
sufficient to attract very competent personnel so we need not rely, as now, 
on the sense of duty of many to remain in government service when 
industry is willing to offer higher inducements. The policy making 
portion of the personnel is not protected by civil service and is subject to 
change at the will of the governor. In the past it has been the practice 
to carry over from one administration to another certain of the higher 
personnel to effect some continuity in the administration of the Act. 
In many instances, the protection offered these higher echelon per- 
sonnel by civil service is more theoretical than real. 

There appears to be a real need for an upward revision of salary 
scales and some workable method which will afford a continuity in 
operation of the Act when changes of administration occur. Possibly 
some consideration should be given to the creation of four assistant 
chiefs of division, each assigned to one of the separate laws administered, 
with terms of at least four years. The problem should be thoroughly 
considered and proper tegislation enacted to effect workable continuity. 

The only office or position created by the Act is that of attorney- 
inspector (Section 44) who must be an attorney-at-law and who 
shall receive $3,500.00 per annum. 

There are very broad powers vested in the office of chief of di- 
vision.*® No requirements or standards for this office are contained 
in the Act. In most instances the chief of division has been an attorney. 
The multiplicity of problems of interpretation and application of the 
Act require a chief of division who is not a lawyer to rely heavily upon 
legal assistance from his aides. Unquestionably some provision should 
be made to provide competent lawyers in the higher ranks of the 
personnel of the division. Legislative requirements and standards will 
not assure the appointment of competent and sensible administrators. 
The industries affected by the division and the legal profession should 
exert every effort to impress the appointive power, the governor, with 
the importance of competent personnel for this division. 





49 The chief of the division is the grantee of the powers and discretion conferred 
by the Act. This office must determine what is “grossly unfair.” (Sections 10 and 16). 
The broad investigative powers granted under Section 28 and 29 could be the subject 
of great abuse in the hands of an incompetent administrator. Such authority is 
circumscribed only by what the chief of division “may deem relevent or material.” 
Above all there is the very real and potential power of “publicity.” While this power 
is not expressly granted it does exist in the office. Unfavorable publicity, even 
though later withdrawn, may be equally effective in stopping a securities sale and 
destroying a dealer’s reputation, even though revocation of authority or dealer's 
license is not effected. Unwise application of these broad powers may be as disas- 
trous as intentional misuse of them. All of this points to the great importance 
of this position of chief of division. 
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The history of the division over the last quarter century discloses 
a record which reflects favorably upon the various administrations of 
the Act. The division has not always been favored with a liberal budget 
for operations. Unquestionably some criticisms which could be made 
may be answered by reference to available funds. Perhaps the expense 
involved in printing a new booklet covering the Ohio Securities Act 
and regulations and administrative rulings thereunder, pursuant to the 
Administrative Procedure Act, (Sec. 154-61 et seq.) may account for 
the failure to publish any rulings or changes in regulations since 1947. 
While economy is desirable, it is equally necessary that such regulations 
and rulings be current, and a supplement covering such should be 
published. If in fact no such rulings have been made in compliance 
with the Administrative Procedure Act, as appears to be the case 
with the division, the use of informal rulings, or office practices which 
have the effect of rulings, should be subject to most careful review. 


CONCLUSION 


Of paramount importance is the continuing need for competent, 
adequate, well paid personnel for the division. Provisions for reason- 
able tenure in office should be made and inducements offered able 
employees to make a career of this service. Reasonable continuity of 
administration should be provided during periods of change in the 
administration of the state government. 

The applicability of the regulatory sections of the Act to truly 
secondary markets presents the more pressing problem affecting the 
division, the lawyers, and the securities industry. 

The Ohio Securities Act and its administration should be subject 
to periodic review by a competent body which should include per- 
sonnel of the division, the legal profession, and representatives of the 
industries regulated by the Act. The law should be maintained in 
modern form, including advancements in the field of “blue sky” leg- 
islation, but within the scope of an overall objective and purpose. 

The administrators of the Act, past and present, together with 
those who drafted the law, are to be congratulated on a quarter century 
of sensible and practical operation of the Division of Securities. 



































The Effect of the Ohio Administrative 
Procedure Act on Procedure Before the Board of 
Liquor Control 


By IsAporeE Topper * 
In GENERAL 


It is more than a decade now since the Administrative Law Com- 
mission created by the 94th General Assembly (1941), made its study 
in Ohio of the need for uniform procedures in the adoption of rules 
by administrative officers, boards, commissions and other authorities 
and uniform procedures for the issuance, rejection, suspension, and 
revocation of licenses by state officers and agencies. The results of 
the studies made by the Administrative Law Commission were in the 
main adopted by the 95th General Assembly (1943) in the enactment 
of the Administrative Procedure Act.! With the enactment of that law, 
the Administrative Law Commission was continued by the legislature 
for the purpose of making a study of the operation of the law. The 
commission made its report and recommendations to the 96th General 
Assembly (1945) which, acting upon the recommendations of the 
commission, made various amendments to the Administrative Pro- 
cedure Act.? Since 1945, the legislature has amended the Act® only 
once and that was as the result of the decision of the Supreme Court of 
Ohio in the case of Farrand v. State Medical Board.* The court had 
there held that an appeal, pursuant to Section 154-73 of the General 
Code, to the court of common pleas from an order issued by an ad- 
ministrative authority in the revocation of a license was not a hear- 
ing de novo and that the reviewing court could not substitute its 
judgment for that of the administrative authority. In short, the review 
then provided by the Act was one to determine “whether the rights of 
the parties have been determined by the administrative agency in 
accordance with the statutes appropriate to the proceeding . . . .” 
Findings of fact were seemingly to be accorded complete administra- 





*Assistant Attorney General of Ohio, 1931-37 (Counsel for Department of In- 
dustrial Relations, Ohio Beer Commission, Board of Liquor Control, and others); 
formerly on Ohio State Bar Association Administrative Law Committee. 

1 Onto Gen. Cone § 154-61 et seq. 

2 121 Laws or Onto 578 (1945). 

3 Onto Gen. Cone § 154-73. 

4 151 Ohio St. 222, 85 N.E. 113 (1949). 
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tive finality. The effect of the amendment was to adopt the test of 
“substantial evidence on the whole record.’ 

The question arises as to whether the enactment of the Adminis- 
trative Procedure Act has been helpful and whether it has achieved its 
primary purpose of assuring applicants for licenses and licensees ad- 
ministrative fair play and justice.® If nothing else, the Act has ac- 
complished one beneficial result and that is the restraining influence 
it has had on licensing and rule making authorities from acting in 
tyrannical, arrogant, and ruthless ways. The Act has been a check on 
the usurpation of power and its improper exercise by administrative 
authority. The fact that the rule making and licensing power of state 
administrative officers and agencies is subject to judicial review has 
caused most agencies to adhere more closely in the exercise of their 
powers to the basic laws relating to the agencies, as well as the uni- 
form procedures set forth in the Act. 


REQUIREMENT OF NOTICE 


The rule making procedures outlined in the Act in the main are 
in clear and understandable language. The question that arises most 
often is how far may a rule making authority under Section 154-64 of 
the General Code depart or deviate from the subject matter of the 
public notice of a hearing of a proposed regulation. That is, can the 
rule making authority after the publication of the notice of a public 
hearing on a proposed rule, amendment of a rule, or the repeal of a 
rule, after the public hearing depart from the stated objective of the 
public notice and adopt a regulation entirely different in its effect and 
scope. ~* tal 

That the provisions of Section 154-64 of the General Code were 
intended to be a brake on rule making power is evident from the 
language contained therein. It was the purpose and aim of the legis- 
lature to give every person affected by or subject to a rule, the oppor- 
tunity to be heard, before the rule was adopted, amended or repealed. 
To say that a proposed rule after public hearing can be amended 
or changed so that it is different in scope than the proposed rule, 





5 Onto Gen. Cove § 154-73 provides “. . . the court may affirm the order of 
the agency complained of in the appeal if it finds, upon consideration of the entire 
record and such other evidence as the court may have admitted, that the order is 
supported by reliable, probative and substantial evidence and is in accordance with 
law.” To compare the federal rule on scope of judicial review of administrative find- 
ings of fact, see Universal Camera Corp. v. National Labor Relations Board, 340 U.S. 
479 (1951). 

6 For a discussion of the similar principles and objectives of the Model State 
Administrative Procedure Act (1946), see Stason, The Model State Administrative 
Procedure Act, 33 lowa L. REv. 196 (1948). 
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would allow rule making authorities to evade the very procedural 
safeguards set up in Section 154-64 of the General Code in the adop- 
tion, amendment, or repeal of rules and would be subject to consider- 
able abuse. 


It is a debatable question as to what change in wording made by 
a rule making authority after holding a public hearing is consistent 
with the public notice pertaining to the rule. For example, if an 
agency proposes to amend a rule and then after the public hearing 
decides to repeal the existing rule instead of amending it, would such 
action be consistent with the public notice? Many lawyers contend 
that such a deviation would not be consistent with the public notice 
and would be beyond the power of the rule making body and con- 
trary to Section 154-64 of the General Code. Recently, the Court of 
Common Pleas of Franklin county in the unreported case of Jacobson 
v. Board of Liquor Control™ struck down Amended Regulation 43 
adopted by the Board of Liquor Control on March 21, 1952, because 
the regulation as adopted was inconsistent with the public notice of 
the proposed amendment of the rule in that it was more restrictive in 
scope than the text of the proposed regulation as filed with the Secretary 
of State and as contained in the public notice of the hearing on the 
proposed rule. The court in substance held that a rule as finally 
adopted must be consistent with the specific subject matter contained 
in a proposed amendment as advertised in the public notice of the 
hearing and as filed with the Secretary of State and not with the gen- 
eral subject matter of the regulation. 


PUBLICATION OF RULES 


A glaring shortcoming of the Administrative Procedure Act is 
that there is no official published registry for rules and regulations that 
are adopted by rule making authorities. Even though the Act makes 
filing of the rules with the Secretary of State necessary in order for 
them to become effective and requires this official to maintain a file 
of such rules open for public inspection,’ the text of the rules should 
be made more easily accessible to those whose conduct they govern. 
The Act should be amended so as to require the Secretary of State to 
publish and issue bi-monthly a bulletin or report listing the full text 
of any proposed rule, amendment or recission of a rule filed with 
the Secretary of State by any authority, and the date and place of the 





7 Case No. 184,885 (Nov. 10, 1952). 
8 Onto GEN. Cope § 154-75; cf. MODEL STATE ADMINISTRATIVE PROCEDURE ACT 
§ 4 (1946). 
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public hearing thereon.® The Secretary of State should also be re- 
quired to publish the result of the action taken by the rule making 
body. In addition, the Secretary of State should be required to furnish 
to the clerk of the common pleas court in each county, the full text 
of any proposed rule, amendment or recission of a rule filed with the 
Secretary of State at least one week after the same has been filed with 
that state official. The Secretary of State should also be required to 
furnish to the clerk of the courts of common pleas the full text of the 
rule, amendment, or recission of a rule after it has been filed by the 
rule making agency with the Secretary of State. A registry of all rules, 
amendments, and recissions thereof should be maintained by the clerks 
of the courts of common pleas. In any county where there is an of- 
ficial or recognized court reporting publication it should be required 
to carry at least a synopsis of a proposed rule and the date and place 
of public hearing thereon. 


PERSONNEL 


An obvious shortcoming in the Administrative Procedure Act re- 
lates to the qualifications of the personnel of the various state authori- 
ties hearing appeals from rejections of applications for permits or 
citations to show cause why permits should not be suspended or re- 
voked. In the rejection of applications for permits and the suspension 
and revocation of licenses, the administrative authority or adjudica- 
tory body is required to pass upon the admissibility of evidence and 
also make orders which are supported by reliable, probative, and sub- 
stantial evidence in the whole record. In view of the nature of the 
judicial review now provided by Section 154-73 of the General Code, 
as amended in 1951, it is expecting too much from the layman com- 
posing such authorities, untrained in law, to properly or correctly 
determine questions of evidence or law.!® Section 6064-4 of the 





9 Onto GEN. Cope § 76-6 (5) provides that “the Bureau of Code Revision shall 
organize and index all the rules of agencies as described in the Administrative Pro- 
cedure Act which have been filed in the office of the Secretary of State in compliance 
with Sections 154-64 and 154-65 of the General Code.” The Section further provides 
that the bureau should publish these rules in such form as it sees fit and maintain 
current supplements. Up to this time, however, the legislature has made no appro- 
priations enabling the bureau to comply with this mandate. Although the Adminis- 
trative Procedure Act in Section 154-66 creates a similar duty on each agency “to 
compile currently, publish, and at all times have available for distribution in book 
or pamphlet form . . . all rules of general and uniform operation promulgated by it,” 
there is no sanction attached to this requirement, such as rendering the rules in- 
effective unless published. [Ed. note.] 

10 CaL. GOVERNMENT Cope § 11502 provides that hearing officers shall have been 
admitted to practice law in that state for at least five years prior to their appointment. 

For a presentation of the arguments that many of the exclusionary rules of 
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General Code, creating the Board of Liquor Control does not pro- 
vide or require that the members of the board have any legal training 
or experience. Oftentimes the chairman of the board, who conducts 
its public hearings, will be a layman with no experience or training in 
passing upon the competency, relevancy, or admissibility of testi- 
mony and evidence as well as on questions of law. The record so made, 
of course, is subject to judicial review and in many instances results 
in needless appeals to the court of common pleas to secure administra- 
tive fair play and justice. Quasi-judicial bodies, such as the Board of 
Liquor Control, should have at least two members of the board who 
have been admitted to the practice of law and who have had at least 
five years legal experience. The hearings of the board should be 
conducted by one of the lawyer members of the board, who should 
pass upon all questions of evidence and law. 


RIGHT OF APPEAL 


At the present time, neither the Administrative Procedure Act nor 
the Ohio Liquor Control Act!! require the Board of Liquor Control in 
appeal and citation cases to make specific findings of fact and con- 
clusions of law in support of its orders. Repeatedly, the issuing author- 
ity in rejecting an application for a permit will give many reasons 
for the rejection, and upon the hearing of the appeal before the board 
the evidence will fail to support but one of the many reasons given for 
the rejection. Likewise, a citation to show cause why a permit should 
not be revoked may charge many violations by the licensee, and upon 
the hearing before the board the evidence will fail to support all of 
the charges. Nevertheless, the order of the board affirming the rejection 
of an application for a permit or the order suspending or revoking a 
permit will embody all of the reasons given for the rejection of the 
application as well as all of the charges contained in the citation. When 
an appeal is taken to the court of common pleas, the aggrieved ap- 
plicant or permit holder is required to assume the unnecessary and 
burdensome task of sifting the chaff from the wheat. There is no good 
reason why the order of the Board of Liquor Control, either in an 
appeal or citation case, should not recite specifically the findings of 
fact established by the evidence and upon which the order of the 
board is based. There is nothing in the law to prevent the board from 
making such orders now; however, until the Act is amended, the board 
like other comparable administrative authorities, will not do so. Such 
an amendment to the Act would prevent many needless appeals to 





evidence are inapplicable for administrative proceedings, see Davis, ADMINISTRATIVE 
Law §§ 140 et seq. (1951); cf. MopEL STATE ADMINISTRATIVE PROCEDURE AcT § 9 (1946). 
11 Onto GEN. Cone § 6064-1 et seq. 
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and expedite the appeals that are taken to the common pleas court.!? 

There are approximately 200 different types of licenses issued by 
the state. Some 120 are issued for a term of one year, some 56 for an 
indefinite term, ten are for more than one year, and two are for less 
than one year. Permits issued by the Department of Liquor Control 
are for one year. Many times in so-called citation cases, a permit holder 
is cited to show cause shortly before or after his permit expires. Often- 
times the Board of Liquor Control will hold the hearing in such case 
and render a decision after the permit has expired. In some cases the 
board will find that the charges alleged in the citation are well taken 
and that the permit should be revoked, but, because the permit has 
expired the board will issue an order reading thusly: 


The board being unable to issue a revocation order which 


in its opinion is warranted by the said violations, the same 
therefore is moot. 


The Court of Appeals of Franklin county, in a recent case,!* held 
that such an order was not appealable to or reviewable by the court 
of common pleas under the Administrative Procedure Act because such 
an order was not a final order. There is no express language in 
Section 154-73 of the General Code which provides that the order 
appealed from must be a final order as that term is commonly under- 
stood, or as the term is defined in Section 12223-2 of the General 
Code, pertaining to appeals under the Appellate Procedure Act.1* 
The word “appeal” as used in the Administrative Procedure Act is 
defined in Section 154-62 of the General Code. The definition of the 
word “appeal” includes and specifically refers to the reviewability of 
a finding made by an administrative adjudicatory agency. In fact, 
Section 154-73 of the General Code provides that a person adversely 
affected by any order of an administrative agency pertaining to a 
permit, may appeal to the court of common pleas. A so-called moot 
case order made by the Board of Liquor Control in and of itself 
adversely affects a permit holder since the order is tantamount to an 
order of revocation, the only difference being that no actual penalty 
is imposed by the board because the permit has expired. The decision 
of the court of appeals if upheld will effectively deny the right of 
appeal granted to an aggrieved permit holder by Section 154-73 of 
the General Code. 

The enactment of the Act was not intended to establish judicial 
review of administrative orders measured by the same standard of 
finally fixed by the Appellate Procedure Act. If such were the intention 





12 Mopet STATE ADMINISTRATIVE PROCEDURE ACT § 11 (1946). 
13 Corn v. Board of Liquor Control (Ct. App. Franklin County, May 26, 1952). 
14 Onto GEN. Cone § 12223-1 et seq. 
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of the legislature, it could have incorporated the language of Section 
12223-2 of the General Code directly or by reference in Section 154-73 
of the General Code. The fact that the legislature did not do so should 
be proof enough that the appealability of an administrative order is 
to be governed solely by the expressed language of Section 154-73 and 
the definition of the word “appeal” in Section 154-62 of General Code. 

If the ruling of the court of appeals is upheld by the supreme 
court, then it will be within the power of any licensing agency and 
administrative adjudicatory body, where the term of a permit is for 
a year or shorter duration, to deny an aggrieved permit holder the 
right of appeal provided by the Act. Such denial can be accomplished 
by citing a permit holder to appear before an administrative adjudica- 
tory body, such as the Board of Liquor Control, before the permit 
expires and then holding a hearing after the permit has expired and 
issuing an order reciting that, if the permit had not expired, it would 
have been revoked for cause. If such be the law, then the Act should 
be amended to avoid such a crass consequence. Since the board con- 
trols its own docket, by its refusal to hear a case until after a permit 
has expired, it can effectively deny that which the legislature intended 
to give to a permit holder—the right to judicial review. 

If a moot case order of an administrative adjudicatory body does 
not support an appeal because it is not a final order, even though it is 
an order issued by an administrative agency and adversely affect- 
ing a person, then the judicial review provided by Section 154-73 of the 
General Code provides for an idle thing and ceremony, since in most 
cases both an administrative and judicial review cannot be obtained 
during the term of a license which is of the short duration of a year 
or less. 

The enactment of the Administrative Procedure Act was intended 
to give and does give every one in Ohio whose profession, trade, or 
business is controlled or regulated by means of a license by state ad- 
ministrative authority, an opportunity to secure justice and fair play 
through the medium of an administrative hearing, which in turn is 
subject to judicial review. The Act created new private rights, one 
of which is the right of judicial review. To deny that right by adminis- 
trative delay would nullify the aim and purpose of the legislature in 
utilizing administrative hearing and judicial review as a means of 
protecting the interests and rights of applicants for licenses and 
licensees. 

The doctrine of moot case is increasingly being asserted by 
administrative authorities as their defense for non-compliance with 
orders made by administrative adjudicatory bodies and courts in 
favor of persons who have been successful in appeals perfected under 
the Administrative Procedure Act. If the Ohio courts apply the doc- 
trine of moot case in litigation involving short term licenses then the 
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administrative and judicial review provided by the Act will be meaning- 
less, since it must be borne in mind that the commencement of pro- 
ceedings to hear appeals from orders rejecting applications for permits, 
as well as proceedings to revoke permits, is within the sole power of 
the administrative agencies. Courts outside of Ohio have refused to 
apply the doctrine of moot case to reviews of administrative orders 
pertaining to licenses. The leading modern case is that of Burke v. 
Coleman.!® The defense of the doctrine of moot case by administrative 
authority should not be permitted to deny the rights flowing from a 
successful appeal obtained by an aggrieved person under the review 
provisions of the Administrative Procedure Act which the legislature 
enacted in its solicitude for persons who require state licenses in 
order to engage in business, trades, or professions. 

The right of administrative officers and boards to appeal to the 
court of appeals from adverse decisions rendered by the court of 
common pleas in appeals filed under Section 154-73 of the General 
Code has been consistently questioned for some time. Recently, the 
Court of Appeals of Franklin county in Barn Cafe & Restaurant, Inc. 
v. Board of Liquor Control,!® held that the Board of Liquor Control 
and Department of Liquor Control have such right of appeal, even 
though the court stated that there is no expressed provision in the 
Act authorizing administrative authorities to appeal an adverse 
judgment rendered by a court of common pleas. The court held that 
it had jurisdiction of such an appeal because of the language in Sec- 
tion 154-73 of the General Code which provides that the hearing of 
the appeal in the court of common pleas from the administrative 
order “shall proceed as in the trial of a civil action.” On that basis 
the court of appeals reasoned that all laws including the right of 
appeal under the Appellate Procedure Act pertaining to the trial of 
civil actions in the court of common pleas governed the review of an 
administrative order relating to a license. The reasoning of the court 
appears to be in conflict with what was said of the applicability of the 
Appellate Procedure Act to cases involving administrative orders under 
the Administrative Procedure Act by Judge Turner in Farrand v. 
State Medical Board.1* The court of appeals overlooked the fact that 
the legislature in the enactment of the Administrative Procedure Act 
was concerned primarily with the welfare of licensees in their relation- 
ships with state administrative authorities. The Act was not intended 
to give such authorities the right to appeal to higher reviewing courts 
whenever dissatisfied with a determination made against an agency in 





15 356 Mo. 598, 202 S.W. 2d 809 (1947); accord, Orozdowske v. Mayor, etc., 134 
N.J.L. 566, 49 A. 2d 476 (1946); Technical Radio Laboratory v. Federal Radio Com- 
mission, 86 F. 2d 111, 66 A.L.R. 1355 (1929); see 42 AM. Jur. 571. 

16 63 Ohio L. Abs. 344, 109 N.E. 2d 332 (1951). 

17 Note 4, supra. 
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a license matter, either by administrative adjudicatory body or the 
court of common pleas. The absence of enabling language in favor of 
administrative authorities in Section 154-73 of the General Code is 
not an accident or oversight when one compares that statute with the 
Act recommended in 1942 by the Administrative Law Commission to 
the 95th General Assembly, wherein it was provided that state ad- 
ministrative agencies be allowed to appeal from orders rendered by 
the proposed Administrative Board of Review to the Supreme Court 
of Ohio.18 Whenever the legislature has determined to grant state 
officers and agencies the right of appeal it has done so by expressed 
language.!9 

There is no good reason or need from a governmental standpoint 
why administrative authorities should have the right of appeal to a 
higher reviewing court from an adverse decision of the court of 
common pleas in a licensing matter. Outside of the very natural and 
human desire to be upheld or vindicated in his or its action, an ad- 
ministrative officer or authority cannot be affected, aggrieved, or 
prejudiced by an adverse order or judgment rendered by a court of 
common pleas in an appeal filed under Section 154-73 of the General 
Code. On the other hand with the unlimited wealth, resources, and 
power of the state, and no individual responsibility or liability for the 
costs or for the expense of employing legal counsel, an administrative 
authority with the right to appeal could engage in protracted and 
costly litigation to the detriment of a successful applicant for a license 
or licensee. The need for such a right of appeal on the part of adminis- 
trative authorities vanishes when one remembers that the procedural 
safeguards of the Administrative Procedure Act were designed and 
intended to protect the citizen against the tyranny of administrative 
authorities empowered by law to issue, deny, suspend, and revoke 
licenses necessary to engage in a business, trade, and profession. 

An indication of the position that the Supreme Court of Ohio 
may take on that question is to be found in the recent case of DeCillo 
& Sons v. Chester Zoning Board of Appeals.?° The following is from 
the syllabus of the case: 


Neither a township board of zoning appeals nor any of its 


members as such have a right of appeal from the judgment 
of a court, rendered on appeal from a decision of such board 


and reversing and vacating that decision. 


In spite of its few shortcomings the Administrative Procedure Act 





18 See S.B. No. 36, p. 16, 95th General Assembly, Regular Session (1943-1944). 

19 Onto GEN. Cone §§ 1078-34a, 1084-9 (0), 1346-4, 1345-1, 1465-90, 1182-13, 5611-2, 
and 13459-14. 

20 158 Ohio St. 302, 109 N.E. 2d 8 (1952). 
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has been of untold benefit to hundreds of thousands of citizens whose 
livelihood and investments can be jeoparidized by arbitrary, unfair, 
erroneous, and tyrannical actions of administrative authorities in the 
issuance, rejection, suspension, or revocation of licenses, and who in 
most instances act as accuser, prosecutor, and judge. 











Judicial Review of Decisions 


of the Ohio Industrial Commission 


By Harotp ApAms* 


INTRODUCTION 


This article deals with judicial review of decisions of the Industrial 
Commission of Ohio, allowing and denying workmen’s compensation. 
In the beginning there is a general discussion of the right of appeal 
provided by the Workmen’s Compensation Law. Later, there is a 
detailed discussion of the grounds for appeal and the steps in perfect- 
ing the appeal, together with the procedure on the rehearing before 
the Industrial Commission and the procedure in the common pleas 
court. This is followed by a discussion of evidence on the appeal in 
workmen compensation cases, including hearsay evidence, opinion 
evidence, judicial notice, and circumstantial evidence. The article also 
compares the judicial review provided by the Workmen’s Compensation 
Law of Ohio with the judicial review provided in the Ohio Administra- 
tive Procedure Act and with the judicial review in workmen’s com- 
pensation cases in other states. The historical background of judicial 
review in Ohio workmen’s compensation cases and the legislative 
changes since the original act was enacted are briefly set forth. 
Statistics on the number of claims filed, together with the number of 
claims appealed, are given. The article ends with a discussion of 
judicial review by means of an action in mandamus and the employer's 
right to judicial review in workmen’s compensation cases. 


In GENERAL 


Section 1465-90 of the General Code provides for an appeal on 
questions of law and fact to the common pleas court from certain 
decisions of the Industrial Commission of Ohio denying workmen’s 
compensation. The appeal lies only when the decision denies com- 
pensation on one of the eight grounds specifically named in Section 
1465-90.1 

No appeal is provided from a decision which allows some com- 
pensation, and the claimant only has the right of appeal in such cases. 





*Former Chairman of Ohio State Bar Association’s Industrial Commission Com- 
mittee. 
1 Discussed infra in text between notes 13 and 14. 
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This right of appeal on behalf of the claimant lies only in accidental 
injury cases. The claimant has no right of appeal in an occupational 
disease case nor in an additional award case wherein additional 
compensation is sought for violation of a specific requirement for 
safety by the employer. Section 3496-13 provides for an appeal on 
questions of law only to the common pleas court from a decision of the 
Industrial Commission denying compensation to the claimant in 
public work relief cases, the decision of the Industrial Commission 
being final on all questions of fact. The employer has no right of appeal 
in any case. 


In the appeal under Section 1465-90 there is a trial on both 
questions of fact and law in the common pleas court of the county 
where the accidental injury occurred upon a transcript of the evidence 
taken upon a rehearing before the Industrial Commission of Ohio. In 
such a trial the parties are entitled to a jury. No evidence may be 
offered at the trial except such as is contained in the transcript of 
evidence made on rehearing before the Industrial Commission of Ohio. 
The attorneys for the parties read the evidence to the jury or court, if, 
by agreement of the parties, a jury is not used. The jury or the court 
is limited to a finding as to the right of the claimant to receive com- 
pensation under the Workmen’s Compensation Law. If the finding is 
in favor of the claimant the case goes back to the Industrial Commis- 
sion to fix the period of disability and the amount of compensation. 
The filing of an application for rehearing with the Industrial Com- 
mission within 30 days after the notice of denial and the presenting of 
the evidence in accord with the rules of evidence before the Industrial 
Commission referee on rehearing are conditions precedent to the filing 


of the appeal in court.” 
2 Marsh v. Commission, 121 Ohio St. 494, 169 N.E. 569 (1929). 


COMPARISON WitH ADMINISTRATIVE PROCEDURE ACT. 


The judicial review of decisions of the Industrial Commision 
differs from that provided in the Administrative Procedure Act. Section 
154-73 of the Administrative Procedure Act provides that any party 
adversely affected by an order of an agency denying admission to 
examination or denying the issuance or renewal of a license or 
revoking or suspending a license may appeal to the common pleas 
court of the county in which the place of the business of the licensee is 
located or the county in which the licensee is a resident, provided that 
appeals from the decisions of the Board of Liquor Control shall be to 
the Court of Common Pleas of Franklin county, Ohio only. Any party 
adversely affected by any order of an agency issued pursuant to any 
other adjudication may appeal to the Common Pleas Court of Franklin 
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county. In the hearing of the appeal the court is confined to the 
record as certified to it by the agency provided, however, that the 
court may grant a request for the admission of additional evidence 
when satisfied that such additional evidence is newly discovered and 
could not with reasonable diligence have been ascertained prior to the 
hearing before the agency. The finding of the agency on questions of 
fact is final; the court may not substitute its judgment for that of the 
agency on questions of fact.’ 

In the Farrand case;* the court of appeals held that Section 154-73 of 
the General Code provides for an appeal on questions of law and fact; 
that the court may substitute its judgment for that of the agency on 
questions of fact. But the supreme court reversed the court of appeals. 
After the decision of the supreme court in the Farrand case, Section 
154-73 was amended, effective August 28, 1951, to provide that the 
court may affirm the order of the agency if it finds from all the evidence 
before the court that the order is supported by reliable, probative and 
substantial evidence, and is in accordance with law. In the absence of 
such a finding by the court it may reverse, vacate, or modify the order. 

In an appeal on questions of law only, a finding of a tribunal on 
questions of fact is not absolutely final, in that it may be reversed by a 
reviewing court when the reviewing court finds there is no competent 
evidence to support the findings or that the finding is against the 
manifest weight of the evidence.5 

The power of the reviewing court to reverse on the ground that 
the judgment is against the manifest weight of the evidence is very 
limited. In order to reverse the reviewing court must be satisfied from 
the whole record that the lower tribunal misapprehended the facts or 
was influnced by sympathy, bias, prejudice, willful disregard of duty, 
or other improper motive, resulting in error and injustice, shocking 
to the senses and to the conscience of the court.® 





8 Farrand v. State Medical Board, 151 Ohio St. 222, 85 N.E. 2d 113 (1949). 

4 Note 3, supra. 

5 Schendel v. Bradford, 106 Ohio St. 387, 140 N.E. 155 (1922); Toledo Railways 
& Light Co. v. Mason, 81 Ohio St. 463, 91 N.E. 292 (1910); Cornfeldt v. Rihacek, 39 
Ohio App. 292, 177 N.E. 522, 8 Ohio L. Abs. 676 (1930) ; see 2 O. Jur. 1143. 

6 Industrial Commission v. Ochenduska, 30 Ohio App. 442, 164 N.E. 797 (1928); 
Klein v. Stewart, 25 Ohio App. 393, 158 N.E. 238 (1927) ; Burton Coal Co. v. Gorman 
Co., 22 Ohio App, 383, 158 N.E. 863 (1926); see 2 O. Jur. 1158. 

As a general rule, a judgment will not be reversed on the weight of the 
evidence if it is supported by any competent, credible evidence. Denison Coal & 
Supply Co. v. Bartelheim, 122 Ohio St. 374, 171 N.E. 835 (1930); Commission v. Pora, 
100 Ohio St. 218, 125 N.E. 662 (1919); see 2 O. Jur. 1161. 

The rule applies even though there is strong evidence against the finding, 
Slamey v. City Material Co., 30 Ohio App. 435, 165 N.E. 55 (1928); even though the 
evidence supporting the finding does not impress the reviewing court, Union Bus 
Station, Inc. v. Etosh, 48 Ohio App. 161, 192 N.E. 818 (1933); Ungerleider v. Ewers, 
20 Ohio App. 79, 153 N.E. 191 (1925); or even though the reviewing court differs in 
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The supreme court has not yet passed on the question as to 
whether the 1951 amendment of Section 154-73 enlarges the scope of the 
review of the decision of an administrative agency by the court. The 
purpose of the amendment was to enlarge the scope of review beyond 
that announced by the supreme court in the Farrand case. It would 
appear that the review remains one on questions of law only but that 
the reviewing court is not bound by the usual rules in reversing on the 
weight of the evidence. At least the court would not have to be 
shocked by the finding of the agency in order to reverse on the weight 
of the evidence. 

The Administrative Procedure Act does not apply to the In- 
dustrial Commission of Ohio.? This was on the recommendation of the 
Administrative Law Commission which prepared the Administrative 
Procedure Bill for the legislature. Thus, there are two fundamental 
differences between the right of appeal from decisions of the Industrial 
Commission and the right of appeal under the Administrative Pro- 
cedure Act: In appeals from the Industrial Commission there is a 
right to a trial on questions of fact to a jury, and the appeal from the 
Industrial Commission lies in the county where the accidental injury 
occurred. 


HIsTORICAL BACKGROUND 


One purpose of the Administrative Procedure Act of Ohio is to 
provide uniform procedure before and in appeals from administrative 
agencies in Ohio. A look at the history of the Workmen’s Compensation 
Law in Ohio will explain why the Industrial Commission was ex- 
cluded from the Act. Since the enactment of the original Workmen's 
Compensation Law the representatives of organized labor and the 
employer groups meet each two years prior to the legislative session 
and work out a so-called agreed bill on amendments to the Workmen’s 
Compensation Law. This agreed bill has always been enacted into law 
by the legislature. An amendment proposed by any other source and 
not included in the agreed bill is opposed in the legislature by the 
representatives of labor and employers and has no chance of being 
enacted into law. It appears that the Ohio legislature has adopted 
the policy of enacting into law only amendments contained in the 
agreed bill. 





its opinion as to the facts, Victor Tea Co. v. Walsh, 38 Ohio App. 516, 176 N.E. 585 
(1931) ; Burton Coal Co. v. Gorman Coal Co., supra, note 5; see 2 O. Jur. 1155. 

7 Section 154-62 of the Administrative Procedure Act contains the following 
provision—“This act shall not apply to actions of the Industrial Commission under 
the provisions of Sections 1465-37 to 1465-112, both inclusive, of the General Code, 
anything in this act to the contrary notwithstanding.” 
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The writer, when chairman of the Industrial Commission Com- 
mittee of the Ohio State Bar Association, has had the experience of 
appearing before the committees of the legislature in support of bills 
sponsored by the Ohio State Bar Association proposing amendments 
to the Workmen’s Compensation Law. The bills were always opposed 
by representatives of labor and employers with the argument that 
changes in the Workmen’s Compensation Law had always been by a 
bill agreed upon by representatives of labor and employers, who had 
also agreed to oppose any bill proposed by any other group. The bills 
proposed by the bar association were always killed in committee. It 
appears that the agreed bill is arrived at by a “horse trading” process 
between organized labor representatives and employer representatives. 

In Ohio we find organized labor very jealous of its right to trial 
by jury. The Workmen’s Compensation Law takes away the right of 
the injured workman to sue his employer in a civil action for damages, 
wherein he would have the right of trial by jury. At the same time, 
the Workmen’s Compensation Law preserves the right to trial by jury 
to the injured workman in the appeal to court from the Industrial 
Commission as provided in Section 1465-90.§ 


GRADUAL LIMITATION ON RIGHT OF APPEAL 


Over the years there has been a gradual limitation imposed on 
the right of appeal in Workmen’s Compensation Cases in Ohio. 
Originally an appeal could be taken from an order denying compen- 
sation on any ground going to the basis of claimants right. In 1937, the 
appeal was limited to the eight specific grounds now provided in 
Section 1465-90. Until 1925 the appeal was direct to the common pleas 
court and the evidence was not limited to that in the record of the 
commission. Until 1925 the jury fixed the period of disability and the 
amount of compensation within the limits of the Workmen’s Com- 
pensation Law. In 1925 Section 1465-90 was amended to provide that 
as a condition precedent to filing the appeal in court, the claimant 
must file an application for rehearing with the commission within 30 





8 Ohio is one of the few states which provides an appeal on questions of fact 
with a jury in workman's compensation cases. Schneider’s Workman’s Compensation 
(Cum. Supp. 1953) and Martindale’s Law Digest (1952) show the following with 
respect to appeal in workman’s compensation cases in the various states: 

Appeals on Law and Fact with Jury—Ohio, Maryland, Oregon, Washington, 
Vermont. 

Appeals on Law and Fact to the Court—Illinois, Kansas, Mississippi, Montana, 
New Jersey, Rhode Island, Texas. 

Appeals on Law only—the remainder of the states except Alabama, which 
provides an appeal on law only except that a jury may be demanded to try the 
issue of fact as to willful misconduct. 
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days after notice of the denial; on such rehearing before the referee of 
the commission the parties must present the evidence to be used on the 
appeal in court, and only after the evidence has been presented and 
the claim denied again by the commission may the claimant file his 
appeal in court. In the appeal to the court, the evidence is limited to 
that contained in the rehearing record. Such evidence is governed by 
the usual rules of evidence, whereas on the original hearing of the 
claim, the commission is not bound by the usual rules of evidence.® 

The Industrial Commission has sometimes made ambiguous orders 
denying compensation which in effect defeated any right of appeal. 
Then, when the claimant filed with the Industrial Commission his 
application for rehearing, which was a condition precedent to an appeal 
under Section 1465-90, the Industrial Commission dismissed the ap- 
plication for rehearing, construing the order as a non-appealable order. 

The claimant was required to file a nandamus suit in the supreme 
court for an order requiring the Industrial Commission to grant the 
rehearing, so that the claimant could present his evidence on rehearing 
before the Industrial Commission referee. In 1937 Section 1465-90 was 
amended for the purpose of putting an end to such ambiguous orders. 
The Section now provides that if the order does not state the ground 
on which the claim was denied or if the order is not definite in such 
regards, and if the Industrial Commission refuses to correct such order, 
the claimant may maintain an action in mandamus against the com- 
mission in the supreme court, and if the court orders the commission 
to state the grounds of its order or make the order definite, there shall 
be taxed as part of the costs assessed against the commission an at- 
torney fee in the amount of $250.00. 


Few Ciarms APPEALED 


The 1945 Réport of the Administrative Law Commission of 





9 Onto GEN. Cope 1465-91. In 1921 Section 1465-90 was amended to provide 
that the evidence on the appeal was limited to that contained in the commission 
record, but the provision was held invalid as being inconsistent with the provision 
in the same section that claimant shall be entitled to a trial in the ordinary way. 
Commission v. Hilshorst, 117 Ohio St. 337, 158 N.E. 748 (1927). The 1925 amendment, 
which limits the evidence on appeal to that contained in the rehearing record, deleted 
from Section 1465-90 the provision that the claimant was entitled to a trial in the 
ordinary way, and it has been heid valid by the supreme court. Grabler Manufacturing 
Co. v. Wrobel, 125 Ohio St. 265, 181 N.E. 97 (1932) ; State ex rel. Kauffman v. Com- 
mission, 121 Ohio St. 472, 169 N.E. 572 (1929) . The 1925 amendment further provides 
that the jury find whether or not the claimant is entitled to participate in the 
Workman’s Compensation Fund. If the finding is for the claimant the case goes 
back to the commission to determine the period of disability and the amount of 
compensation. 
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Ohio,!° shows that during the ten year period from 1934 through 
November 1, 1943, 15,412 applications for rehearing after denial of the 
claim by the commission were filed and 4,720 actions on appeal from 
decisions of the Industrial Commission were filed in the courts of 
common pleas. Thus, there was an average of around 1500 applications 
for rehearing and an average of 470 appeals to court filed each year. 
In the year 1942, 320,000 claims were filed with the Industrial Com- 
mission of Ohio, 264,000 of which were for payment of medical ex- 
pense only, 55,000 of which were for payment of compensation in 
addition to medical expense, and 1,000 of which were for compensation 
for death. The Administrative Law Commission further reported that 
90% to 95% of the claims filed were disposed of by the claims 
examiners, without a formal hearing, by ordering them paid. 

In 1951, 324,458 new claims were filed with the commission. In 
1951, 1963 applications for rehearing were filed with the commission. 
In 1951 the commission dismissed 818 applications for rehearing, 
allowed the claim on rehearing in 650 cases and denied the claim on 
rehearing in 600 cases. In the same year, 371 appeals were filed in court. 

In 1935 the report of the special subcommittee on workmen’s 
compensation, acting under Senate Resolution 69,'! shows the foliow- 
ing with respect to appeals from the Industrial Commission in 
the 1930's: 


Appeals filed in court 


In 1930 — 141 
In 1931 — 225 
In 1932 — 275 
In 1933 — 504 


In 1934 — 520 


Of this total of 1666 cases, 685 were won by the Industrial Commission, 
719 were won by the claimant and 262 were settled. 

The committee further reported that around 150,000 new claims 
were filed each year with the Industrial Commission and that ap- 
proximately 85% to 90% of these were disposed of by the claims 
examiners by ordering them paid.'? 

At the time of its report, the subcommittee found that there were 
about 4000 claims pending on rehearing in which no testimony had 
been taken, and that in the larger cities a year and a half to 2 years 
elapsed between the time the application for rehearing was filed and 
the time it was disposed of by the commission." 

Additional help has been provided in the rehearing section. As 





10 REPORT OF ADMINISTRATIVE LAW COMMISSION OF OHIO (1945), p. 33. 
11 Jbid. pp. 31, 32. 

12 Ibid. p. 21. 

13 Jbid. p. 33. 
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a result, there is less delay in the hearing of claims on rehearing than 
existed in the 1930's. In the writer’s experience, however, six to nine 
months elapse between the time the application for rehearing is filed 
and the time it is finally disposed of by the Industrial Commission. 
After the appeal is filed in the common pleas court, it is usually dis- 
posed of within three to six months. An additional six to nine months 
is required if there is an appeal to the court of appeals and the 
supreme court. 

In the writer’s experience, most of the appeals turn on questions of 
fact, and, due to the difference of opinion between doctors, often on 
the question of the relationship between the injury and disability 
or death. 


Grounps For APPEAL 


Section 1465-90 of the General Code provides a right of appeal to 
the claimant if the commission denies the right of the claimant to 
receive compensation on any of the following grounds: “. . . that the 
injury was self-inflicted; that the injured person was not an employee; 
that the injury did not occur in the course of or arise out of the 
employment; that the claimant’s disability is not the result of the 
injury; that the claimant, having received compensation for the 
period of temporary total disability and having received the maximum 
amount of compensation for temporary partial disability as provided 
in this act, and having engaged in no gainful occupation for the 
period of four years prior to the decision of the commission, during 
which time compensation has been payable to such claimant, is not 
permanently and totally disabled as a result of the injury; that the 
death did not result from the injury; that the claimant was not legally 
or actually dependent upon the decedent; or that the employer was not 
amenable to the law.” In all other cases the action of the commission 
is final. Section 1465-90 gives the right of appeal to the injured 
employee and his dependents in an accidental injury claim; this right 
of appeal exists only in those in whom the statute confers such right.’ 
No appeal lies from a denial of an award for occupational disease,’ 
and no appeal lies in an additional case for violation of a specific 
requirement.1® The employer has no right of appeal under Section 
1465-90, and Section 871-38 does not authorize an employer to invoke 
the jurisdiction of the supreme court to review an award made by the 
commission. !* 





14 Snyder v. State Liability Board of Awards, 94 Ohio St. 342, 144 N. E. 268 (1916). 
15 Commission v. Monroe, 111 Ohio St. 812, 146 N.E. 213 (1924). 

16 Berry v. Commission, 129 Ohio St. 228, 194 N.E. 414 (1935). 

17 Pittsburgh Coal Co. v. Commission, 108 Ohio St. 185, 140 N.E. 684 (1923). 
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STEPS IN PERFECTING AN APPEAL 
1. The Rehearing 


The first step in the appeal procedure is the filing of an ap- 
plication for rehearing by the claimant within thirty days after notice 
to the claimant of the denial by the commission. The claimant loses 
his right of appeal unless the application for rehearing is filed within 
said time. The commission has a form called “Application for Re- 
hearing” which may be obtained from the commission, filled out and 
signed by the claimant, and filed. The application for rehearing may 
be signed by an attorney as attorney for the claimant.'§ It is advisable 
however to have the claimant sign the application unless the thirty 
days are about to expire and there is not time to obtain claimant’s 
signature on the application. It is not necessary that the form of appli- 
cation for rehearing furnished by the commission be used. A letter 
may be used, but the letter must request a hearing. A letter merely 
complaining of the denial by the commission is not an application for 
rehearing and will not preserve the claimant’s right of appeal.!® To 
avoid trouble it is advisable to use the commission’s form of appli- 
cation for rehearing. Where the application does not request a re- 
hearing or is not filed within thirty days after notice of denial, or 
where the commission considers that the order of denial is not an 
appealable order, the commission will dismiss the application for 
rehearing.?° In the absence of an abuse of discretion the decision of 
the Industrial Commission as to whether an application for rehearing 
has been filed within the thirty day period is final.?4 

Upon the granting of the application for rehearing by the com- 
mission the former action of the commission is vacated. The claim 
is then assigned for rehearing, usually in the county where the ac- 
cident occurred, before a referee of the Industrial Commission, at which. 
hearing the claimant and his counsel and an Assistant Attorney Gen- 
eral on behalf of the Industrial Commission and the employer and his 
counsel may appear. In State Fund cases the Assistant Attorney Gen- 
eral usually conducts the examination of the defense witnesses and 
cross-examination of claimant’s witnesses, but Section 1465-90 provides 





18 State ex rel. Jurgens v. Commission, 127 Ohio St. 524, 189 N. E. 445 (1933). 

19 State ex rel. Smith v. Commission, 140 Ohio St. 117, 42 N.E. 2d 650 (1942). 

20 Where the thirty days for filing expires on a Sunday, the application may 
be filed on the following Monday by virtue of Section 10216. State ex rel. Yantze v. 
Commission, 125 Ohio St. 447, 181 N.E. 874 (1932). Where the commission’s office 
was closed on the thirtieth day because of a holiday (Decoration Day) , the application 
filed on the first business day thereafter is within time. State ex rel. Ramsey v. Com- 
mission, 141 Ohio St. 398, 48 N.E. 2d 232 (1943). 

21 State ex rel. Allen v. Commission, 127 Ohio St. 541, 189 N.E. 503 (1934); 
State ex rel. Smith v. Commission, supra, note 19. 
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that counsel for the employer shall have the right to present evidence, 
examine or cross-examine witnesses, and participate fully in the re- 
hearing. The Industrial Commission furnishes the reporter to take 
the evidence and the claimant proceeds to present his witnesses who 
are examined and cross-examined. The rules of evidence applied in 
the trial of civil cases governs on the rehearing.2? The procedure is 
similar to that upon the taking of a deposition except that the referee 
passes upon the objections or motions at the time they are made. 
Section 1465-90 states that if an objection is sustained, the party offer- 
ing the same shall state the nature of such evidence and the matter 
such party proposes to prove, and such statements shall be made a 
part of the record of such rehearing. As a matter of practice the 
referee, upon sustaining an objection to a question, does not permit 
counsel to make a statement into the record as to the answer but will 
ask the witness to answer the question and the answer will be con- 
sidered as a proffer of the evidence. 

The claimant offers all his evidence at the first hearing. If claimant 
has witnesses at another place, however, upon his request he will be 
granted a continuance for the purpose of offering such further evi- 
dence. It is often necessary for the claimant to ask for the second 
hearing in order to obtain medical evidence. Under the rules of the 
commission each side is limited to two hearings. After the claimant’s 
evidence is completed the matter is then continued to a later date for 
the purpose of taking evidence on behalf of the Industrial Commission 
and the employer. After the evidence on both sides has been com- 
pleted and the reporter has transcribed the evidence and the referee 
has prepared his report upon the same, the claim is again assigned 
for hearing before the commission. Under this procedure if each 
side requires two hearings, making a total of five hearings including 
the final hearing on rehearing by the commission, considerable delay 
in the final decision cannot be avoided. 


2. The Proceedings'in the Common Pleas Court 


If the commission again denies the claim upon the rehearing on 
any of the eight grounds above specified, the claimant, within sixty 
days after receipt of notice of such denial, may file a petition on appeal 
in the common pleas court of the county wherein the injury was 
inflicted or in the common pleas court of the county wherein the 
contract of employment was made in cases where the injury occurs 
outside of the State of Ohio.?3 If the employer paid premiums into 
the State Insurance Fund covering its employees the Industrial Com- 
mission shall be the defendant in such action and summons shall 





22 Rinehart v. Commission, 137 Ohio St. 159, 28 N.E. 2d 498 (1940). 
23 Onto GEN. Cone § 1465-90. 
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be issued to the Industrial Commission and also to the Attorney Gen- 
eral. As a matter of practice and to save costs the Attorney General 
will sign a waiver of the issuance and service of summons on behalf of 
the Industrial Commission, if asked to do so by the plaintiff. If the 
employer is a self-insurer or is a non-complying employer, the defend- 
ant in such action shall be such employer and summons shall issue to 
such employer. Further pleadings shall be had in accordance with 
the rules of civil procedure. Within ten days after filing the answer 
the Industrial Commission shall certify to the court a transcript of the 
rehearing record, and the court or a jury, under the instructions of 
the court if a jury is demanded, shall determine the right of the 
claimant to receive compensation from the State Insurance Fund or 
from the employer in self-insuring and non-complying employer 
cases, upon the evidence contained in such rehearing record and no 
other evidence.?4 The objections and motions are limited to those 
contained in the rehearing record.?5 The court may exclude from the 
evidence such portions of the transcript as are not competent, material, 
or relevant evidence and to which objection was made at such rehear- 
ing and may admit in evidence such competent, material, or relevant 
evidence as was excluded by the commission at such rehearing, over 
the objection of the party offering the same. 


EVIDENCE ON APPEAL 


The burden of proof is on the claimant to prove by a preponder- 
ance of the evidence that the injured employee sustained an accidental 
injury in the course of and arising out of his employment and that 
said injury was the proximate cause of the disability or death. In death 
cases claimant must prove dependency on the injured employee. If 
death results more than two years after the injury, claimant must 
also prove that the injured employee suffered continuous disability 
from the date of injury to date of death. Such disability need not be 
total but any disability from the injury is sufficient.2® In State Fund 
cases the claimant must also prove that his employer had complied 
with the Workmen’s Compensation Law by paying premiums into the 
State Insurance Fund. In non-complying employer cases the claimant 
must prove that such employer was amenable to the Workmen’s Com- 
pensation Law and that the employer has failed to comply with the 
Workmen’s Compensation Act. In self-insuring employer cases claim- 
ant must prove that the employer had qualified as and was operating 
as a self-insurer. Usually the compliance with the Workmen’s Com- 





24 Grabler Manufacturing Co. v. Wrobel, supra, note 9. 
25 Jeffrey Co. v. Yates, 13 Ohio L. Abs. 340 (1933). 
26 Cleveland Provision Co. v. Hunter, 35 Ohio App. 169, 172 N.E. 294 (1929). 
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pensation Law by the employer can be stipulated by the parties and 
some of the other elements of claimant’s case may be stipulated by 
the parties. In a death case claimant must offer competent evidence 
of an accidental injury to the deceased employee arising out of and 
in the course of his employment, even though the commission in the 
decedent’s lifetime had allowed decedent’s claim and paid compen- 
sation to the decedent in his lifetime for the same injury.27 In the 
following discussion the writer describes the various rulings on 
evidence offered at the rehearing. In the writer’s experience the 
problems of hearsay, opinion, and circumstantial evidence, in addi- 
tion to the problem of judicial notice, are of major significance in 
workman’s compensation litigation. No attempt has been made to 
analyze or criticize the rulings of the Ohio courts on these questions 
of evidence; rather, merely a brief review of the more important cases 
has been made so that the reader may draw his own analogies and 
broad conclusions. 


HEARSAY EVIDENCE ON APPEAL 


Hearsay evidence is not admissible on the rehearing unless brought 
within an exception to the hearsay rule.?° A statement of a deceased 
as to where he was going at the time of departure is competent 
evidence as a part of the res gestae in explanation of the act of leaving.”® 
In the case of Stough v. Commission,®° where the evidence showed that 
equipment was leaking gas, a statement by the decedent when he left 
his place of work that he had a headache, with evidence that other 
employees had headaches, was held admissible as a part of the res 
gestae and sufficient to take the case to a jury as evidence of an 
accidental injury from inhalation of fumes. 

The affidavit of the decedent made to an investigator of the 
Industrial Commission and contained in the file of the decedent 
during decedent’s lifetime is not admissible on the rehearing in a 
death claim by a dependent of decedent,*! but the transcript of the 
decedent's testimony as to an injury made on rehearing in decedent's 
claim while alive is admissible on the rehearing in a death claim by 
his dependents.*? Similarly, the transcript of the testimony of a wit- 
ness at an oral hearing before the Industrial Commission is admissable 
on rehearing where the witness has since died.%* 





27 Commission v. Davis, 126 Ohio St. 593, 186 N.E. 505 (1933). 

28 Weaver v. Commission, 125 Ohio St. 465, 181 N.E. 894 (1932). 

29 Outland v. Commission, 136 Ohio St. 488, 26 N.E. 2d 760 (1940) . 
30 148 Ohio St. 415, 75 N.E. 2d 441 (1947) . 

$1 Rinehart v. Commission, supra, note 22. 

32 Commission v. Bartholome, 128 Ohio St. 13, 190 N.E. 193 (1934). 
383 Commission v. Glick, 49 Ohio App. 415, 197 N.E. 372 (1934) . 
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Where the cause of death is in issue, declarations of a decedent 
made to a physician or others narrating the cause which is claimed to 
have contributed to the death are self-serving and inadmissable unless 
a part of the res gestae, but a physician who treats a patient can 
testify as to statements made by the patient relating to his condition 
and symptoms.34 

The report of the employer which is part of the application form 
for the claimant furnished by the commission, to be filled out and 
signed by the claimant and the employer, is admissible evidence in a 
death case, but the employer’s certificate thereon attesting to the truth 
of the statements of the applicant as to the cause of injury has no 
evidentiary value if it is proven that such certificate was based solely 
upon self-serving statements contained in the application. The jury 
will be instructed to ignore the certificate if such situation develops.?® 

Under Sections 1261-66 and 2855-11 of the General Code a death 
certificate and a coroner’s report are admissible in evidence as to the 
facts contained therein but opinions or conclusions therein do not 
constitute facts and are not admissible. For example a statement in a 
death certificate or coroner’s report that the decedent committed 
suicide where there was no eye witness is an opinion and is not ad- 
missible.*® A general objection to a death certificate is too broad and 
will be overruled if there are competent and incompetent statements 
in the certificate. The objection must be directed specifically to the 
incompetent statement in order to be sustained.37 


OPINION EVIDENCE ON APPEAL 


A doctor may give his opinion on an ultimate fact for the decision 
of the jury where the subject is not one of common knowledge. Where 
the ultimate fact for a jury depends upon the interpretation of certain 
scientific facts beyond the experience, knowledge or comprehension 
of the jury a doctor may express his opinion on such ultimate fact 
which the jury is to determine.?* A doctor’s opinion as to the cause of 
death is admissible where the doctor attended the deceased or ex- 





34 Coutellier v. Commission, 126 Ohio St. 546, 186 N.E. 400 (1933); Dugan v. 
Commissioner, 135 Ohio St. 652, 22 N.E. 2d 132 (1939). 

85 Coutellier v. Commission, supra, note 34; Commission v. Christophel, 34 
Ohio L. Abs. 65, 34 N.E. 2d 458 (1941); Commission v. Barthelome, supra, note 32; 
Dean v. Commission, 52 Ohio L. Abs. 562, 81 N.E. 2d 813 (1948). 

86 Carson v. Insurance Co., 156 Ohio St. 104, 100 N.E. 2d 197 (1951). In the 
case of Stough v. Commission, 142 Ohio St. 446, 52 N.E. 2d 992 (1944), in construing 
a statute providing that the death certificate was prima facie evidence of the facts 
therein stated, the court held that facts therein stated which were based on hearsay 
were not admissible. 

87 Wherle v. General Motors, 51 Ohio L. Abs. 220, 80 N.E. 2d 702 (1948). 
38 Hall v. Nagel, 139 Ohio St. 265, 39 N.E. 2d 612 (1942). 
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amind his body after death.2® A doctor is not permitted to give his 
opinion as to whether a bullet wound was self-inflicted, because this 
would invade the province of the jury.4° Medical books are not ad- 
missible in evidence to prove the truth of statements therein,*! but 
a medica! book may be used to cross-examine.*? 


In connection with expert medical opinion the question of 
privilege frequently arises. For instance, a doctor cannot testify as to 
what he observed as to a patient on objection by the widow of the 
patient for the reason that the same is a privileged communication.‘ 
A privileged communication may be made by exhibiting the body or 
by verbalizations. A doctor cannot testify with respect thereto unless 
there is an express consent or waiver by the patient. If the patient 
testifies as to the condition there is a waiver in respect to that con- 
dition.44 Testimony by the patient that before the accident his gen- 
eral physical condition was good does not constitute a waiver of the 
privilege.45 The privileged communication rule does not apply to 
the relationship of nurse and patient, therefore a nurse may testify as 
to communications made to her by a patient.4* A widow may waive 
the statutory physician-patient privilege in an action for compensation 
for the death of her husband;47 however, a waiver of privilege cannot 
be required by the Industrial Commission as a condition precedent to 
its consideration of claimant’s application for compensation.*® 


Hospital records in the absence of privilege are admissible in 
evidence insofar as there is compliance with the requirements imposed 
by Section 12102-23 of the General Code and insofar as such records 
contain observable facts, transactions, occurrences, or events incident 
to the treatment of the patient. Statements in the hospital record 
based on hearsay and not a part of the res gestae are not admissible 
in evidence under Secion 12102-23.5° 


A doctor’s opinion that the injury could cause the disability or 
death is generally not sufficient in itself to avoid a directed verdict. 
An opinion that there was probably a relationship between the in- 
jury and disability or death would be sufficient. The jury must deter- 





39 Shepherd v. Insurance Co., 152 Ohio St. 6, 87 N.E. 2d 156 (1949). 

40 Mitchell v. Commission, 135 Ohio St. 110, 19 N.E. 2d 769 (1939). 

41 Hallworth v. Republic Steel Corp., 153 Ohio St. 349, 91 N.E. 2d 690 (1950). 
42 Bluebird Baking Co. v. McCarthy, 19 Ohio L. Abs. 466, 36 N.E. 2d 810 (1935). 
43 Commission v. Belay, 127 Ohio St. 584, 190 N.E. 2d 456 (1934) . 

44 Baker v. Commission, 135 Ohio St. 491, 21 N.E. 2d 593 (1939). 

45 Harpman v. Devine, 133 Ohio St. 1, 10 N.E. 2d 776 (1937) . 

46 Weis v. Weis, 147 Ohio St. 416, 72 N.E. 2d 245 (1947). 

47 Commission v. Waruke, 131 Ohio St. 140, 2 N.E. 2d 248 (1936). 

48 State ex rel. Galloway v. Commission, 134 Ohio St. 496, 17 N.E. 2d 918 (1938) . 
49 Weis v. Weis, note 46, supra. 

50 Schmitt v. Doehler Die Casting Co., 143 Ohio St. 421, 55 N.E. 2d 644 (1944). 
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mine the probabilities and cannot speculate as to possibilities.5! In 
the case of Drew v. Commission,5? however, it was held that medical 
evidence that the injury could cause the death plus the lay evidence 
in the record was sufficient to take the case to the jury. In the case 
of Peer v. Commision,®® the court held that it was error to direct a 
verdict where the jury may deduce a causal connection from the 
evidence. In the case of Bowling v. Commission,5* the court held that 
medical evidence of a causal connection was not necessary to entitle 
the claimant to receive compensation where the claimant testified 
that he had a loss of vision after very hot liquid splashed in his eye 
and that before the injury he had no loss of vision in the eye. But in 
the case of Stacey v. Carnegie Co.,55 the court held that medical 
evidence connecting the disability with the injury was necessary for 
an award of compensation where the claimant was suffering with 
bi-lateral cataracts which he claimed to be caused by a small particle 
about the size of a pin head blowing in his eye. 


JupiciaL NoTIcE AND CIRCUMSTANTIAL EVIDENCE 


The court may take judicial notice of the rules and regulations 
adopted and published by the Industrial Commission;** the courts will 
take judicial notice of a scientific fact which may be ascertained by 
reference to standard dictionary.57 


CIRCUMSTANTIAL EVIDENCE 


It has been the writer’s experience that the commission often 
denies a death case, where there is no testimony available of an eye 
witness. The commission, as a general rule, does not allow such claim 
when based on hearsay evidence only, although Section 1465-91 pro- 
vides that the commission is not bound by the usual rules of evidence. 
Cases may be won on appeal in court on circumstantial evidence 
alone.5§ 





51 Stacey v. The Carnegie-Illinois Steel Corp., 156 Ohio St. 205, 101 N.E. 2d 897 
(1951); Brandt v. Mansfield Rapid Transit, Inc., 153 Ohio St. 429, 92 N.E. 2d 1 (1950) ; 
Aiken v. Commission, 143 Ohio St. 113, 52 N.E. 2d 1018 (1944); Drakulich v. Commis- 
sion, 137 Ohio St. 82, 27 N.E. 2d 932 (1940). 

52 136 Ohio St. 499, 26 N.E. 2d 793 (1940). 

58 134 Ohio St. 61, 15 N.E. 2d 722 (1938) . 

54 145 Ohio St. 23, 60 N.E. 2d 479 (1945) . 

55 156 Ohio St. 205, 101 N.E. 2d 897 (1951). 

56 Commission v. Collela, 17 Ohio App. 301, 21 Ohio L. Rep. 77 (1923) . 

57 Commission v. Carden, 129 Ohio St. 344, 195 N.E. 551 (1935). 

58 Commission v. Tripansky, 119 Ohio St. 599, 165 N.E. 297 (1929); Shepherd v. 
Commission, 152 Ohio St. 6, 87 N.E. 2d 156 (1949) ; Commission v. Borset, 20 Ohio L. 
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MANDAMUS 


In addition to the appeal provided by Section 1465-90, the claimant 
may have a judicial review of a decision of the Industrial Commission 
in an action in mandamus. Mandamus is an extraordinary legal 
remedy granted only in those cases where relief cannot be otherwise 
obtained. Before the writ may issue, the relator’s right thereto must be 
clear. The writ will not issue in a doubtful case or where its effect 
would be to control the discretion of the commission.5® In such an 
action the claimant, in order to succeed, must show that the finding 
of the commission amounted to an abuse of discretion or that the 
commission failed to perform a clear statutory duty. 

Upon application for such writ, the questions which usually 
arise are: (1) Is there a duty imposed upon the respondent? (2) Is 
the duty ministerial in its character? (3) Has the petitioner a legal 
right to the enjoyment, protection, or redress to which the discharge 
of such duty is necessary? (4) Has he no other sufficient remedy? And, 
(5), in view of the fact that the issuance of the writ is not always a 
matter of right, are the circumstances of the case such as will call 
forth the action of the court?®° For example, in the case of State ex 
rel. Kildow v. Commission,®! the court issued the writ in favor of the 
claimant, ordering the commission to fix the wage of the claimant in 
accord with the statute and not the rule of the commission. The court 
held the rule of the commission inconsistent with the statute and 
therefore invalid. In the case of State ex rel. Juergens v. Commission,®? 
the court issued the writ ordering the commission to grant the claimant 
a re-hearing where the commission had dismissed the application for 
re-hearing for the reason that it was signed by the attorney for the 
claimant instead of by the claimant herself. 


EMPLOYER’S RIGHT TO JUDICIAL REVIEW 


The employer has no right of appeal under Section 1465-90. Sec- 
tion 871-38 gives the employer no right of appeal to the supreme court 
from an order of the commission allowing compensation.®? But the 








Abs. 584 (1935); Ryan v. Commission, 47 Ohio L. Abs. 561, 72 N.E. 2d 907 (1947); 
Stalek v. Commission, 26 Ohio L. Abs. 305 (1938); Cook v. Commission, 32 Ohio 
N.P. (N.S.) 83 (1934). 

59 State ex rel. Gerspacher v. Commission, 157 Ohio St. 32, 104 N.E. 2d 1 (1952); 
State ex rel. Stuber v. Commission, 127 Ohio St. 325, 188 N.E. 526 (1933). 

60 25 O. Jur. 989, 990. 

61 128 Ohio St. 573, 192 N.E. 873 (1934). 

62 127 Ohio St. 524, 189 N.E. 445 (1934). 

63 Copperweld Co. v. Commission, 142 Ohio St. 439, 52 N.E. 2d 735 (1944) ; 
Cincinnati Co. v. Commission, 148 Ohio St. 146, 73 N.E. 2d 876 (1947) . 
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employer may have a judicial review of a decision of the Industrial 
Commission in an action in mandamus or prohibition. In the Willys- 
Overland case** the court issued a writ of prohibition, holding un- 
lawful an order of the commission for the payment of compensation, 
and in the case of State ex rel. Marble Cliff v. Commission,® the court 
issued the writ holding unlawful an additional award of compensation 
for violation of a specific requirement. In the case of State ex rel. Jones 
v. Commission,®® the court issued the writ, holding unlawful the order 
of the commission determining the premium rate to be applied to an 
employer. In State ex rel. McHugh v. Commission,®? the court re- 
fused ito issue the writ in a premium rate case. In the cases of State ex 
rel. Hobart Co. v. Commission, ®8 and State ex rel. Cleveland Stove 
Company v. Commission, ® the commission refused to issue the writ 
restraining the payment of compensation. Also in the case of State ex 
rel. Howard Co. v. Commission,” the court refused to issue the writ 
restraining the payment of an additional award of compensation for 
violation of a specific requirement. 
In Slatmeyer v. Commission,™! the court says: 


“At all events, no legal questions were committed by the Con- 
stitution to the final jurisdiction of the Commission. If the 
original award as well as the added per centum were both at- 
tacked by the employer, there is no doubt that the employer 
would have the right to prove that the employee was not an 
employee, and that he was not injured at all, or, if injured, 
that it was by self-infliction, or that the injury did not arise 
within the course of his employment; and, if successful in 
either, the basis of the employee’s claim having failed, natural- 
ly the added per centum could not be imposed. However, if 
there was no attack by the employer upon the original award, 
but the attack was confined solely to the imposition of the 
added per centum, the constitutional amendment does not 
deny the right of the employer to question the added award 
upon jurisdictional, legal, or constitutional grounds. If the 
added per centum were imposed where no specific require- 
ment was ‘enacted by the General Assembly or in form of an 
order adopted by such board,’ manifestly the Commission’s 
finding of failure to comply would be illegal; or if in any 
manner the jurisdiction of the commission in respect to a 
specific requirement were attacked, that as well as other legal 





64 State ex rel. Willys-Overland Co. v. Commission, 112 Ohio St. 263, 147 N.E. 
33 (1925). 

65 154 Ohio St. 459, 96 N.E. 2d 297 (1951). 

66 136 Ohio St. 221, 24 N.E. 2d 947 (1940) . 

67 140 Ohio St. 143, 42 N.E. 2d 774 (1942) . 

68 150 Ohio St. 14, 80 N.E. 2d 153 (1948). 

69 150 Ohio St. 516, 83 N.E. 2d 213 (1948). 

70 148 Ohio St. 165, 74 N.E. 2d 201 (1947). 

71 115 Ohio St. 654, 657, 658, 155 N.E. 484, 485 (1926). 
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questions would still remain within the jurisdiction of the 
courts for the purpose of review, and a denial of judicial 
process in those respects would be a denial of due process.” 
In a non-complying employer case and in a self-insuring employer 


case the employer can refuse to pay the award made by the com- 
mission. When such employer is sued to collect the award, the em- 
ployer can make the defenses referred to in the Slatmeyer case. There- 
fore, in effect such employer has an appeal on questions of fact as 
well as law from the decision of the Industrial Commission. However, 
the commission has the power to revoke the right of the self-insuring 
employer to continue as a self-insurer for failure to pay awards made 
by the commission. The threat to use this power may cause self-in- 
suring employers to pay such awards by the commission, but in view 
of the language in the Slatmeyer case, it appears that a court would 
not sustain the exercise of such power for such reason. The Declara- 
tory Judgment Act? may give the employer some relief in such cases.73 
In the case of the non-complying employer there is no such threat 
and such employer makes its defense in court. In such case the burden 
of proof that the employee is entitled to compensation is on the 
plaintiff.74 

With respect to employers who contribute to the State Insurance 
Fund, the supreme court has said that such employer has no com- 
plaint when the commission pays a non-compensable claim from the 
State Fund. The employer is not aggrieved unless the allowance of 
the claim affects his merit rating for the determination of premiums 
payable by the employer. If the employer can show that its merit 
rating for its premium is affected by the allowance. of the claim, it 
may refuse to pay the additional premium and make its defense upon 

As a practical matter in such cases however, the commission does 
not sue the employer for the premium. Instead, the commission cancels 
the employer’s coverage under the Workman’s Compensation Law for 
nonpayment of premium. The employer cannot take the chance of 
being without coverage, and as a result the employer pays the premium, 
even though he believes the premium illegal. The statute appears to 
forbid the issuance of an injunction against the commission in such 
cases. Again, however, it seems that the employer could obtain some 
relief under the Declaratory Judgment Act.7¢ 





72 Onto Gen. Cope § 12102-1 et seq. 
73 American Life and Accident Insurance Co. v. Jones, 152 Ohio St. 287, 89 N.E. 


2d 301 (1949). 
74 State v. Hoff, 140 Ohio St. 236, 42 N.E. 2d 990 (1942). State v. Russo, 155 Ohio 


St. 341, 98 N.E. 2d 830 (1951) . 
75 State ex rel. Hobart v. Commission, supra, note 68; State ex rel. Cleveland 


Stove Co. v. Commission, supra, note 69. 
a suit to recover the same.75 
76 American Life and Accident Insurance Co. v. Jones, supra, note 73. 











Recent Trends in the 
Appointment of Commissioners 


By LINcOoLN SMITH * 


The results of the 1952 elections focus attention on the perennial 
question of how to get outstanding commissioners on state and na- 
tional independent regulatory agencies. The question goes to the 
very core of legislative-executive relationships, and challenges both 
the separation of powers and checks and balances. One Senator thinks 
the solution is to abolish human nature; but one Administrator is 
more hopeful: “everything will be wonderful when the millennium 
comes, but, of course, we will all be dead then.” Although no panacea 
is immediately forthcoming, analysis, diagnosis, and discussion will 
encourage the public to apply proper sanctions through the ballot 
box. 


Laws governing the place of the independent regulatory com- 
missions at both levels in legislative-executive relationships and in 
the administrative hierarchy*have received much attention, but rela- 
tively little has been written about the men who govern within these 
segments of the economy and the circumstances under which they were 
selected. The recent judicial self-restraint in refraining from substitut- 
ing judicial for commission conclusions and of giving greater weight 
to the independence of regulatory agencies! emphasizes the importance 
of high calibre commission personnel. Because the men who govern 
are fully as important as the laws they execute, Wigmore pleaded that 
we put our trust in men and minds rather than rules.? Commissioner 
Eastman put it this way: “The statute which the tribunal administers 
should be well, simply, and carefully framed, but the personnel which 
does the administering is more important than the wording of the 





*Visiting Scholar at Columbia University. 

1 Federal Power Commission v. Natural Gas Pipeline Co. of America, 315 U. S. 
575 (1942); Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1944). 
“When Congress . . . fails to provide a formula for the Commission to follow, courts 
are not warranted in rejecting the one which the Commission employs unless it 
plainly contravenes the statutory scheme of regulation.” Colorado Interstate Gas Co. 
v. Federal Power Commission, 324 U. S. 581,589 (1945). 

2 WIcMoRE, EvIDENCE § 4 b (3rd ed. 1940) . 
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statute. Good men can produce better results with a poor law than poor 
men can produce with a good law.’ 

The new administration will have to nominate several commis- 
sioners as terms of incumbents expire; a Republican controlled Senate 
must confirm nominations. Each branch will register its imprint on 
regulatory commissions. Organic statutes provide some continuity and 
thus a time lag before wholesale change is possible; unless Congress 
should, by law, create new commissions or enlarge the number of 
commissioners. What qualities should an executive seek in nominating 
commissioners? When should the Senate hold a hearing before con- 
firmation? What type of questions should be asked? How well is the 
Senate equipped to ascertain if a nominee warrants confirmation? 
What do recent case studies show? The problem is more than legal; 
the training and fitness of potential commissioners must be considered, 
in contrast with their political antecedents and support. This involves 
ethical and moral standards to which political leaders should adhere 
in nominating and confirming top administrators. 

In some states political activity and/or a nod from powerful cor- 
porations unfortunately is the controlling factor in determining 
agency personnel. Thus, the quasi-judicial function of those regulatory 
commissions has degenerated into a simulation based on political ex- 
pediency and pressure group activity. Sometimes state constitutional 
provisions and other reasons beyond the control of the appointing 
authorities are in part responsible. This study excludes those juris- 
dictions; its relevance there is intended to be didactic rather than 
descriptive. 

When the chief executive’s political party controls the Senate, 
particularly in the early or honeymoon period of a session, confirma- 
tion hearings may not be rigid. Executives have tried to reduce sena- 
torial confirmation to a mere routine by appealing to party respon- 
sibility, patronage, and executive responsibility. When each branch 
is controlled by a different party, the Senate can embarrass the admin- 
istration by rejecting its nominees, and the executive may try to 
impose his cohorts on the Senate. Even when the same party controls 
both branches, however, conflict arises, particularly after an emergency 
when the legislature has yielded to temporary executive domination 
and is struggling to regain its old prerogatives. 

Executive attempts to override the independence of commissions 
was climaxed by President Coolidge’s request for the undated resigna- 
tion of a member of the Tariff Commission as a condition to his reap- 
pointment, by his further attempt to hold one of his appointees to the 
Shipping Board to a prenomination agreement, and Franklin D. 





8 All quotations of Mr. Eastman are from his speech at a testimonial dinner on 
February 17, 1944, in recognition of his 25 years of service on the Interstate Com- 
merce Commission. 
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Roosevelt’s unsuccessful attempt to remove William E. Humphrey 
from the Federal Trade Commission.* But Roosevelt was more success- 
ful later, when a series of strategic appointments tended to subordinate 
several commissions to the executive. 

On the other hand, the Senate tried to oust Dr. George Otis Smith 
and two colleagues from the Federal Power Commission.® Dr. Smith, 
a supporter of private operation of power sites, carried two colleagues 
in the dismissal of two FPC aides known as foes of the power trust. 
Democrats and progressive Republicans spearheaded the attempt to 
remove the Commissioners even though they had been confirmed and 
taken the oaths of office. The Supreme Court rejected the attempted 
recalls. A few years later Congress passed the Federal Power Act of 
1935. Some Senators would solve the problem by unconstitutionally 
eliminating the President from the appointment process,* thereby 
removing the agencies from any degree of executive responsibility. 


The assumption is made here that the structure of the independent 
regulatory commissions, a distinctly American and one of the few 
political inventions of the last century, will remain basically unaltered 
—that the agencies are arms of Congress and that the appointment of 
commissioners is a joint legislative-executive function.? But once an 
appointment is made, do the commissioners in the United States, where 
legislation and administration are theoretically separated, feel that they 





4 Humphrey’s Executor v. United States, 295 U. S. 602 (1935) . 

5 United States v. George Otis Smith, 286 U.S. 6 (1932) . 

6 Prof. Pritchett has written that one Senator would like to take the appointive 
power away from the President and vest it in the Speaker of the House, subject to 
senatorial confirmation, even though this would require constitutional amendment. 
The American Political Science Review, Oct. 1949. Some members of the Hoover Com- 
mission were unable to agree whether the commissions are responsive to Congress, or 
part of the executive establishment. See also, Report of the President’s Committee on 
Administrative Management. 

7 The position of the independent regulatory commissions was stated in Hum- 
phrey’s Executor v. United States, 295 U. S. 602, 625-626, 628 (1935); Congress 
established the FTC as “a body which shall be independent of executive authority, 
except in its selection, and free to exercise its judgment without leave or hindrance 
of any other official or any department of the government. . . . The Federal Trade 
Commission is an administrative body created by Congress to carry into effect 
legislative policies embodied in the statute in accordance with the legislative standard 
therein prescribed, and to perform other specified duties as a legislative or as a 
judicial aid. Such a body cannot in any proper sense be characterized as an arm or 
an eve of the executive. Its duties are performed without executive leave and in 
the contemplation of the statute, must be free from executive control.” In Ohio, by 
contrast, the Commission’s duties are not legislative or judicial, but executive. 
Baltimore & Ohio Railroad Company v. Railroad Commission of Ohio, 10 Ohio N. P. 
(N. S.) 665, 669 (1910); 21 Ohio Dec. 468, 472. In California the Governor is the 
sole appointing authority, and the commission’s annual report is submitted to him. 

8 “Domestic Control of Atomic Energy, An Experiment in Government.” Bruns- 
wick, Main, July 22, 1949. 
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have two masters, the legislators who made the law and the chief 
executive who is politically elected and who is also their boss? Or is a 
dyarchy discernible where political and administrative functions 
require complementary bosses? 

As this legislative-executive duel continues, the independent 
commissions are vulnerable to capture and control by their clientele. 
After the regulatory statute is passed, public enthusiasm often wanes 
until hardly anybody but those regulated pay much attention to the 
commission. As acting chairman of the Atomic Energy Commission, 
Sumner T. Pike keenly summarized the frequent cycles of a com- 
mission’s vitality: 


1. A burst of interest and enthusiasm prior to and at the time 
of the passage of the basic act. 

2. In the atmosphere of that enthusiasm the selection of a 
competent Commission plus staffing of personnel of a high 
grade which could only be attracted by a new and stimulating 
enterprise. 

3. Considerable accomplishment under high head steam for 
the first few years. 

4. Gradual incurrence of opposition and loss of enthusiasm 
with a tendency to routinize operations. 

5. A certain amount of wing clipping by the Appropriations 
and other committees. 

6. Appearance of political patronage in both appointments 
to the Commission and in filling positions on the staff. 

7. Finally, we have “just another government agency.” 

It has frequently been said that ten years is as long as one 
can expect such an agency to be efficient. Sometimes this 
period has been extended and in other cases it has been very 
much shortened. This process is perhaps almost inevitable; 
and it may not be entirely bad in many cases since the main 
battle should be won and sound precedents should be estab- 
lished within the first few years. 


II 


Presidents and governors nominate to give administrative di- 
rection to the agencies; it is no accident when a McReynolds or 
Frankfurter is selected. To the extent that the chief executive is a 
political leader, he will nominate men whose backgrounds are sym- 
pathetic to the particular law, and whose discretionary authority 
under it will likely lean toward the executive’s policies. Professor 
Cushman pointed to the undesirability of manning these agencies with 
decayed politicians who have political claims on the President, but 
observed that political appointees are not ipso facto and inevitably 
bad; many officers chosen for bad or irrelevant reasons have proved 














1952] APPOINTMENTS OF COMMISSIONERS 483 


competent and high-minded.® The Hoover Commission said the 
President does not recognize the importance of regulatory positions. 
Organization reforms in 1950 gave the President greater control over 
several commissions; he designates the chairmen, who serve at his will 
for indefinite periods and whose powers were enlarged. President 
Truman took advantage of this power to promote Thomas C. Buchanan 
and former New York Senator James M. Mead to the chairmanship of 
the FPC and FTC, respectively. Buchanan's elevation was construed as 
a maneuver to further the administration’s public power and natural 
gas programs. 

At the outset, a distinction must be made between regulatory 
and promotional agencies. The former is an administrative function; 
the latter an executive function. Political values, together with a 
willingness to accept executive domination and to follow lines of 
political policy, are relevant for Cabinet and operating-agency ap- 
pointments. Economic values, together with an independence from 
political pressures, should be the main consideration in selecting 
personnel for an independent agency.?° 

No iron-clad formula is available on the requirements an execu- 
tive should seek in nominating “good” commissioners, though statutes 
establish some limitations. In Ohio, where the Governor has wide 
latitude legally in nominating commissioners, eligibility requires state 
residence; and precludes holding any other public office of trust or 
profit, and any occupation or business inconsistent with a commis- 
sioner’s duties. The commission is bipartisan. Confirmation is by the 
Senate, but the Governor designates the chairman. 

Although the Hoover Commission recommended its extension, 
the bipartisan requirement of most regulatory agencies is a pious wish 
to insure divergence of political views. Because Americans have in- 
sisted upon geographical representation since prerevolutionary days 
and men are products of their ecology and environment, men of af- 
fairs are often Republicans or Democrats because they were born in 
a particular state. Thus, appointing authorities can find men from 
either party whose views are acceptable. A conservative Democrat and 
liberal Republican probably have more in common than a right and 





9 Robert E. Cushman, The Independent Regulatory Commissions (New York, 
1941), p. 752. 

10 Although the Hoover Commission classified the AEC as an independent but 
operating agency it is also included here in the regulatory periphery because of recent 
trends. Much regulation is in the framework of the statute even though the industry 
the Commission is regulating has not yet gone far. Whereas most commissions regulate 
abuses already existing and buck vested interests, the AEC is establishing the rules 
as this industry develops. In June of 1950 the Commission signed regulatory contracts 
with four private groups for experimental investigations in the use of atomic energy 
for power. Lincoln Smith, “Regionalism in Regulatory Administration” in Public 
Utilities Fortnightly, March 26, 1953. 
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left winger within either major party; a liberal Republican may be 
more like a liberal Democrat than a conservative Democrat or Repub- 
lican. 

Another limitation placed on executives, sometimes by statute 
and sometimes by political expediency, is spatial distribution of ap- 
pointments. Geographical representation in elections affects the 
administrative process. This is partly because our political parties are 
amalgamations of local party hierarchies, and the choice of commis- 
sioners is part of the political process. Though defensible for Cabinet 
and some other posts, ambassadors from their own sections should not 
serve in quasi-judicial capacities. 

Some statutes set minimum qualifications in training and ex- 
perience, but seldom stipulate whether the administrator shall be a 
“generalist” or specialist. This issue is not clear-cut, because some spe- 
cialists began as “generalists.” For states supplying meager budgets, 
much can be said for specialists. But Professor Fesler concluded that 
character becomes more important as commissions have built up able 
staffs of experts to advise them on technical questions.’ On this point 
Eastman said: 


It is not necessary for the members of the tribunal to be 
technical experts on the subject matter of their administration. 
As a matter of fact, you could not find a man who is a techni- 
cal expert on any large part of the matters upon which the 
Interstate Commerce Commission finds it necessary to pass. 
The important qualifications are ability to grasp and com- 
prehend facts quickly, and to consider them in their relation 
to the law logically and with an open mind. 


Yet the specialist with broad perspective can be an efficient 
top administrator. Commissioners frequently specialize; they divide 
their work and each writes opinions on particular segments, subject 
to the concurrence of the commission. The Interstate Commerce 
Commission is a pat example, with its divisional organization and 
with individual commissioners supervising the work of particular 
bureaus. Two grave dangers of this compartmental specialization ap- 
pear. Concerted action is difficult; one man policy may be substituted 
for board decisions. Also, personal attachments and loyalties are likely 
to develop in both directions between commissioners and staff. 

Statutes often provide that no commissioner may engage in any 
other business, vocation, or employment. The question then arises 
how to get specialists, particularly in economic matters, in the public 
service who do not have business entanglements.'2 Or, how can a 





11 James W. Fesler, The Independence of State Regulatory Agencies (Chicago, 


1942) , p. 9n. 
12 Ethical Standards in Government. Report of a subcommittee of the Committee 


on Labor and Public Welfare, U. S. Senate (Washington, 1951), pp. 20-21. 
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successful expert, once he is inducted into the public service probably 
at a salary sacrifice, cast aside past experience and prejudice, and 
resolve conflicting interests impartially? Would the umpire favor 
his old teammates? Much depends upon the character, temperament, 
and sense of justice of the man. Like many judges who refuse to par- 
ticipate in a particular decision because of past personal or professional 
connection with it, the reason is not so much that they would favor 
their former associates as that in leaning backward to be fair to the 
other side, injustice may be done to their former colleagues. 

Although professional and academic backgrounds may cause 
commissioners to be hypercautious, such experience has distinct ad- 
vantages. Furthermore, an apprenticeship and successful administrative 
experience in state government are valuable assets in recruiting ap- 
pointees on the national level. The records of Commissioners Richard 
B. McEntire and Nelson Lee Smith are examples of these postulates. 
This suggests a career service in regulatory administration. But then 
the few states with outstanding personnel would obtain a large pro- 
portion of commissioners’ posts. 

Personal and professional sympathy for the job is a prerequisite. 
This includes faithful adherence to the law and also to its adminis- 
tration in the spirit with which it was enacted. By dragging his feet, 
losing his papers, or merely inertia, a commissioner may emasculate 
the objectives of the statute. 

Capacity for hard'* and sometimes thankless work, conscientious 
effort to make a good record, patience, courtesy, moral courage, lack 
of prejudice, and a desire tobe helpful to the extent the law permits 
are personal characteristics which are helpful if not essential. The 
stereotype that Englishmen are men of action, Frenchmen, men of 
thought, and Spaniards, men of passion,’* suggest other valuable 
qualities; a highly desirable combination would be an administrator 
who, in the words of a French philosopher, thinks like a man of 
action and acts like a man of thought. Furthermore, a commissioner 
should be familiar with Jeffersonian democracy and prefer to work 
not so much for as with the public; to help rather than make the public 
obey the law. 

Equally important, commissioners must not only be personally 
acceptable, they must possess winning personalities and be specialists 
in human relationships to get along well with brass hats and prima 
donnas who happen to have power or influence. Administrators in 
the top brackets are still human beings with their personal likes and 
prejudices; likewise they are independent of, and yet responsible to, 





13 A story is told that in one state two prominent politicians manipulated them- 
selves into commissioners’ posts. There they really did experience hard work, and 
shortly they pulled strings and got judgeships where they relaxed and enjoyed life. 

14 Salvador de Madariaga, Englishmen, Frenchmen, Spaniards (London, 1937) . 
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other human beings who are products of particular environments and 
who have their own idiosyncrasies. 

Ability to work with others as a team is a basic requirement—the 
facility and experience of working in groups or as cogs in an organi- 
zation. Highly developed individualists who tend to be intolerant of 
any intellectual differences, who are prone to personalize, and there- 
fore not well suited to the development of a smoothly functioning or- 
ganization seldom fit into an agency which needs to operate on an 
even keel regardless of the particular individuals composing it or 
its staff at a given time. 

Needs also vary with the particular agency. A desirable man for 
the quasi-judicial Interstate Commerce Commission or the Public 
Service Commission of New York might well be ideologically or 
temperamentally unsuited for membership on a primarily operating 
agency such as the Civil Aeronautics Board. Some administrators in 
operations and those regulating trade with enemies and working 
under public health and quarantine laws must sometimes act first 
and explain afterward. 

An open and analytical mind, and judicious temperament as 
distinguished from a “legal mind,” are fundamental prerequisites in 
regulatory administration. Though commissioners have their own 
philosophies and prejudices, their decisions should not conform to 
personal whims and preconceived notions. Regulation in the public 
interest implies that investors, consumers, management, and the public- 
at-large have both rights and obligations toward each other. Governor 
Hugh Gregg of New Hampshire plans to select qualified men capable 
of “honest, intelligent, and just decisions.” He declared: “The general 
public, the investor and the utility all have a right to expect that ap- 
pointments to the Public Utilities Commission will be free from 
political prejudice.” The governing statutes assume an identity of 
interests up to a certain point; beyond that, conflicts must be re- 
solved within the discretionary authority of the regulatory agencies. 
The ideal commissioner will be sensitive to the conflicting forces 
within the public interest, and strive for a common denominator which 





15 Federal Power Commission v. Natural Gas Pipeline Co. of America, 315 U. S. 
575, 606-608 (1942) ; Covington & Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 
596 (1896); Dayton-Goose Creek Railway Co. v. United States, 263 U. S. 456 (1924). 
Eastman said: “One of the great dangers in public regulation by administrative 
tribunals of business concerns is the resulting division of responsibility, as between 
the managements and the regulators, for the successful functioning of these concerns. 
For example, there was a tendency . . . on the part of those financially interested in 
the railroads to think of the financial success of those properties solely in terms of 
rates and wages and the treatment of rates and wages by public authorities. Sight was 
lost of the essentiality of constant, unremitting enterprise andj initiative in manage- 
ment. The importance of sound public regulation cannot be minimized, but it must 
not be magnified to the exclusion of those factors in financial success upon which 
ordinary private business must rely.” 
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sees each in relation to the others.'® The regulatory process needs com- 
missioners who can function as a court of arbitration within the area 
of discretion delegated to them as a court of law. 

Thus a commissioner’s philosophy and temperament give a sense 
of direction to the agency’s work. The same law would take on quite 
a different complexion, for example, if administered by five young, 
vigorous, and conservative commissioners than if administered by a 
commission of sedate and progressive, or even scrupulous but unimag- 
inative and unpredictable men.'® On the negative side, there is no 
place on regulatory commissions for martyrs for lost causes; otherwise 
we would have an irresponsible bureaucracy. Commissioner Eastman 
succinctly remarked: ‘Zealots, evangelists, and crusaders have their 
value before an administrative tribunal but not on it.” 


III 


Professor Herring concluded in 1936 that the Senate did not 
usually question presidential appointments to regulatory commis- 
sions.'* Subsequently, however, in the capacity of checking bureaucracy 
and the “headless fourth branch” of government, the trend was altered. 
In “isolated instances that gathered with cumulative force,” the Senate 
pushed and sometimes succeeded in its demands for more general 
scrutiny of administrative appointments.’ But it failed in 1943 to 
extend senatorial confirmation to all appointments in excess of 
$4,500 a year when the House rejected the McKellar Bill. 

The degree to which the Senate is equipped to supervise adininis- 
trative work of the commissions indicates the degree to which it is 
justified in passing judgment on confirmations. Standing committees 
exercise some control, although Professor Cushman observed that com- 
mittees usually provided little more than casual hit-or-miss supervi- 
sion.!® Under the Legislative Reorganization Act of 1946 standing 
committees are responsible for legislative oversight of administrative 
agencies. Thus the legislative branch moves toward quasi-judicial 
functions. However, legislators with their dual responsibilities of 
getting elected and making laws, usually lack the time and ability to 





16 “Policy decisions are made by men, and men inevitably, if not consciously, 
filter program objectives through their own values, their own aggressions, their own 
struggles for status and prestige. Personal desires, interpersonal animosities, the 
self-conception of one’s role and its importance, the expectations of others—all these 
factors affect an organization’s objectives and the process of decision. This is as true 
for government as it is for other institutions.” Morton Grodzins, Americans Betrayed 
(Chicago, 1949) , p. VIII. 

17 E. Pendleton Herring. Federal Commissioners (Cambridge, 1936) , p. 73. 

18 Arthur W. Macmabon, “Senatorial Confirmation” in Public Administration 
Review, Autumn, 1943, p. 285. 
19 Cushman, op. cit., p. 672. 
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thoroughly investigate an agency. Confirmation is generally delegated 
to Senate committees; otherwise the approval of commissioners who 
are not acceptable to a majority of the supervising legislative committee 
would result in an untenable position for either or both. Committee 
probing is not always incisive enough to get at fundamentals. Hearings 
often are political, substituting willful for reasonable consideration.?° 

When Congressman Charles A. Wolverton was chairman of the 
Committee on Interstate and Foreign Commerce in the 80th Congress, 
he inaugurated a technique which, though subsequently abandoned, 
provides an opportunity for more intelligent hearings if adopted by 
the Senate in the future. The heads of each agency under the supervision 
of the committee were invited to appear before it informally early in 
the session for brief statements and questions and answers. This plan 
served several very useful purposes. It permitted committee members, 
particularly new ones, and the commissioners to get acquainted; it 
enabled the agencies to explain the nature of their duties, their under- 
standing of congressional intent, and to emphasize problems which 
seemed to require congressional attention; and it enabled committee 
members to ask questions about administering the basic statutes and to 
discuss troubling matters.?1 

Congress tightened controls over several experimental and highly 
controversial areas by establishing joint or watchdog committees. If 
successful, their extension may be expected. These committees are 
generally subcommittees of the regular committees, often with a 
resolution giving direction for investigations and providing additional 
funds for staff work. The Senate section of the committee, which is 
responsible for recommending the confirmation of commissioners, has 
a unique opportunity to appraise the record of incumbents. 

The trend is to strengthen legislative rather than executive con- 
trol of commissions through watchdog committees. Carroll L. Wilson, 
general manager of the Atomic Energy Commission, charged that the 
Commission was drifting toward policy of management by the 
watchdog committee, and that Commission chairman Gordon Dean 
was too subservient to his old law partner, chairman Brien McMahon 
of the committee. But commissioners complained that Wilson actually 
ran the show, pushing the Commission into an advisory role. The 
general manager, then a semi-independent official appointed by the 
President, was placed in the administrative hierarchy under the five 
commissioners by subsequent legislation. 





20 See, for example, Lindsay Rogers, “Congressional Investigations: The Prob- 
lem and Its Solution” in The University of Chicago Law Review, Spring, 1951, pp. 
464-477. 

21 These hearings were held in executive session, and records were not printed. 
Congressman Wolverton’s opinion is that the agencies welcomed the opportunity to 
appear before the committee and thought a better understanding of their work re- 


sulted. 
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Under the Legislative Reorganization Act, Senator Edwin C. 
Johnson claimed committees have the duty “to interrogate nominees 
for commissioners of the agencies coming under our jurisdiction with 
respect to the policies they espouse; and I believe it particularly im- 
portant in the case of reappointments that such commissioners render, 
in effect, an accounting of their stewardships to the people of the United 
States through us.”?? The committee was interested in the record of 
the commissioner, and “what we may expect of you in the future with 
respect to policies of and questions pending before your Commission.” 
The committee justified its pointed questions in the public interest. 

Senator Taft of Ohio maintains that the Senate should pass on 
character, ability, education, training, and competence of nominees; 
and that a man need not be a criminal or guilty of some sensational 
default to warrant rejection. “There is perhaps a slight presumption 
in favor of the President’s nominations, but nothing that relieves us 
from making a complete examination ourselves.”?3 In the case of 
Cabinet officers, he said, the presumption in favor of the nominee is 
stronger, but that is all. According to Senator Harry F. Byrd, the duty 
of confirmation is not merely perfunctory. The President should have 
wide latitude in his appointees, and Byrd frequently has voted to 
confirm officials whom he would not have appointed had the respons- 
ibility been his. “The confirmation authority of the Senate is one 
of the checks and balances of our democracy, and should be exercised 
by members of the Senate temperately and courageously.”** Senator 
Johnson (Texas) maintains that the matter of “advice and consent” 
should not become a mere formality of “accept and agree.”?5 

Appointment is primarily an executive function and _ respons- 
ibility; the Senate’s function is that of a safety valve. Even though 
character may fluctuate, our history is not without examples of ap- 
pointees who have hoodwinked both President and Senate. If the 
Senate takes greater control over appointments, it should assume 
greater responsibility through committees. After the minimum quali- 
fications, the crux of the problem is the extent to which the Senate 
is entitled to reassure itself on the nominee’s economic views and back- 
ground. 

Because confirmation is an administrative process, considerable 





22 Nomination of George E. Sterling to the FCC. Hearings before the Com- 
mittee on Interstate and Foreign Commerce, U. S. Senate, 81st Congress, 2d session, 
June 15, 16, 1950. p. 1. 

23 Congressional Record, 79th Congress, 2d session, Vol. 92, Part 1, Feb. 18, 1946, 
p- 1395. 

24 Ibid., 81st Congress, Vol. 95, Part 5, pp. 6406-6407. 

25 Ibid., Vol. 95, Part 11, Oct. 12, 1949, p. 14379. Professor Lindsay Rogers con- 
cluded that the Senate should interfere if it believes that a nominee is unfit; “a 
reasonable presidential discretion should not be presidential license.” The American 
Senate (New York, 1926), pp. 30-31. 
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latitude in procedure is required. Even if a rigid rule could be es- 
tablished, reasonable men might well differ in its application. Instead 
of trying to set specific limits on the kind of questions asked, an adher- 
ence to a sense of decency, fair play, and equity are far more desirable. 

In a penetrating treatise on congressional oversight of admin- 
trative agencies, a committee of the Association of the Bar of the 
City of New York concluded that “while the legislature has a continu- 
ous obligation to study and assess the operations of an agency, the 
legislature’s essential duty is to establish an act and the agency’s 
essential duty is to administer the act.?® . .. The problem is a delicate 
one and is not susceptible of rigid control or rule-making. In the last 
analysis, only a disciplined attitude of discernment and self-restraint 
can yield assurance that the legislator and administrator will each ex- 
ecute his own proper function and scrupuously respect the other's.” 
With limited exceptions “legislative oversight of an agency should be 
essentially directed to the need for altering standards, structure and 
procedure, or budget through legislation.” Congress or the committee 
should not interfere with pending or decided cases, but the committee 
should have greater latitude in matters pertaining to the agency’s 
procedure and substantive rules. But even in these respects, “Congress 
having delegated to the agency the power to regulate, the agency must, 
in the last analysis, have a free hand to exercise its own informed 
judgment.” Congress, then, if dissatisfied, should amend the statute, not 
coerce the agency to change its view. 

In the confirmation of any appointment, however, the New York 
committee thinks the Senate may legitimately feel that the nominee’s 
record indicates a disposition to depart from the legislative policy in 
ways for which amending legislation provides no satisfactory redress. 
Experience may show the nominee to be so confirmed in his habits of 
thought that amendments do not prevent him from consistently 
whittling away at or expanding upon the legislative policy whenever 
a plausible occasion arises. Such circumstances warrant senatorial 
inquiry. 

Commissioners must distinguish between matters of general policy 
and matters of administrative discretion. The legislative body adopts 
basic policies such as “fair value”, “just compensation for services 
rendered” and other fundamental tenets of policy for its territorial 
jurisdiction. As an agent of Congress or the state legislature, commis- 
sioners can determine policy only within the frame of reference 
assigned to them by the basic statutes; they cannot supplant or modify 
the statute by administrative interpretation. In 1910 the Supreme Court 
remarked that the powers of the Interstate Commerce Commission 





26 The Record of the Association of the Bar of the City of New York. Vol. 5, 
No. I, Jan., 1950, pp. 13-14, 19. See also, Beryl Harold Levy, American Bar Association 
Journal, Vol. 36, May, 1950, pp. 236ff. 
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were “expected to be exercised in the coldest neutrality.”*7 The Court 
of Appeals has emphasized that the regulatory agencies have the duty 
of administering the law as they find it, and of recommending to 
Congress amendments which their experience demonstrates may be 
necessary or desirable, rather than recasting it through strained or 
tortured interpretation.?® In this way the commission, as a planning 
agency, can make intrinsic and extrinsic contributions to general policy, 
but Congress is free to accept, reject or alter the recommendations. 
Before confirming an economist in, for example, the Federal 
Power Commission, this writer suggests these questions: Is an economist 
needed for this post? Is he a reputable economist? Does he have a 
judicious mind? Is he aware that administration of the power and 
natural gas acts will require him to help resolve many complex na- 
tional-state conflicts? Is he open minded on questions of public and 
private power? On control of independent gas producers??® For reap- 
pointment: Does his record on the Commission warrant reappoint- 
ment? By his record, has he helped to accomplish the purposes of the 
statute? Actually, though, if a Senator does not like the commissioner 
or does not like some of his decisions, emotion and prejudice may be 
the conditioning factors. But the rationalization for rejection would 





27 Interstate Commerce Commission v. Chicago, Rock Island & Pacific Ry., 218 
U. S. 88, 102 (1910). 

28 Border Pipe Line Company v. Federal Power Commission, 171 F. 2d 149, 
152-153 (1948). In a similar vein the Court has compelled the Commission to adhere 
to the restrictive language in the organic act. Idaho Power Company v. Federal Power 
Commission 189 F. 2d 665 (1951). And more recently: While the court must not be 
deprived of the “informed judgment of the Commission”, it must scrutinize com- 
mission orders to determine whether the commission has “patently traveled outside 
the orbit of its authority.” Federal Power Commission v. Arizona Edison Co., Inc., 
194 F. 2d 679, 685 (1952). And on the state level: “Commissioners are not a law unto 
themselves, and they have no right to take short cuts across the rights of others—even 
of those engaged in a public service—to reach popular results.” New England Tele- 
phone & Telegraph Co. v. Public Utilities Commission, Supreme Judicial Court of 
Maine, Jan. 27, 1953. 

29 Professor Herring observed that the ability and integrity of men have been 
questioned chiefly when administrative policies and economic theories of particular 
appointees have strongly diverged from those of their critics. Herring, op. cit., p. 6. 
He concluded: “Senators place more emphasis upon certain attitudes and loyalties 
than they do upon the capacity or training of the appointee”, and stated the nature 
of the questions as follows: “Will the appointee carry out the policy of Congress or 
will he attempt to develop a line of commission policy? Will he incline toward 
Presidential or toward Congressional leadership? Is he a friend of the little man or is 
he a supporter of big business? Is he more sympathetic toward the rich man or the 
poor man? Is he tied in with the Washington bureaucracy or is he taken fresh from 
private life. With what economic interests can he be identified? What is there in his 
background that suggests a connection with the ‘power trust’ or the ‘sugar interests’ 
or Wall Street? Senators are interested in two general points of reference: the ap- 
pointee’s financial connections and his political relations. Out of this they apparently 
hope to get his economic and social philosophy.” bid., p. 7. 
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be on a professional basis—the nominee is incompetent, disloyal, or 
defeated the legislative intent of the law. 

It would be unethical to pry into the attitude of the prospective 
appointee toward details of regulatory policy. The candidate probably 
does not have in mind the information essential to formulate an ad- 
equate and candid answer on specific situations he may have to meet, 
and upon which he should not decide until he has all the facts and an 
opportunity for study and reflection. Furthermore, such questions 
would almost certainly call for commitments, implied if not explicit, 
which would restrict the commissioner’s freedom of action and in- 
dependence of judgment. 

Hearings would be superfluous when the nominees are well known 
by large sectors of the Senate. This includes a man of national stature, 
one with an outstanding public record on the state or national level, 
and one held in high esteem through former membership in the Senate. 

The Senate is entitled to delve more deeply into the views of the 
nominee if the electorate has repudiated the President’s political 
party in offyear elections. This is because regulation is a politically 
sensitive process; appointments should reflect the political party in 


power. 


IV 


Several confirmation cases point up the legislative-executive con- 
flict. Some show how the Senate has tried to fortify the commissions 
as arms of Congress and to control commissioners; some have been on 
genuine matters of policy; some on politics; some on personalities; 
others defy classification. Many show unprofessional and irrational 
factors which sometimes controlled. 

Senators have shown disapproval of the Federal Communications 
Commission several times. The Senate of the 80th Congress approved 
the McFarland Bill ‘which would have curtailed the influence of FCC 
staff. A majority of the Commission favored a substitute bill introduced 
in the House. The Senate committee subjected the next FCC nomina- 
tion, that of Commissioner George E. Sterling to an extended grilling, 
though the members did not object to him personally. At the end of 
the hearing they unanimously confirmed him.’® Terming its career 
varied and in some respects checkered, Senators dug deeply into Com- 
mission policy and personal views of Commissioners. Nominees were 
asked their views on amending the communications act, superpower 
(when oral argument was pending before the Commission), indefinite 
licenses, permanent or rotating chairmen, and other policies. On the 





30 Note 21, supra. Also, Nomination of Wayne Coy and George E. Sterling to the 
FFC, 80th Congress, 2d session, Jan. 20, 1948, p. 22. 
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reconfirmation of Commissioners Coy and Sterling, the committee's 
central theme was that the FCC is an arm of Congress. Both Com- 
missioners showed great administrative courtesy, and also contributed 
suggestions for closer cooperation between the committee and the Com- 
mission. However, explicit statements of committee views on details, 
and requests for opinions on changes in the law when commissioner's 
reappointments were at stake were untenable. 

On the renomination of Leland Olds to the FPC for a third term 
in 1949, The New York Times picked the crucial question: Do Mr. 
Olds’ present views and his record as a Commissioner for the last 
decade warrant his reappointment??! More concretely, another writer 
cited the real issue as “the Kerr bill and federal regulation of the 
price of gas.”82 Although a few Senators considered the issue, most 
of the debates went wide of their mark, dwelling on more emotional 
aspects of personal ideology at the time and years before. 

For his second term in 1944 Olds was recommended, 3 to 2, by a 
subcommittee. In 1949 the subcommittee heard 34 witnesses, took over 
300 pages of testimony in three days, and heard Mr. Olds for six hours 
(two in reply to testimony against him). In the words of Senator 
Johnson, “a more searching . . . hearing was never held by any com- 
mittee in Congress.”83 A unanimous decision against him may indicate 
decisiveness, or a prejudiced committee and steamroller methods. On 
the other hand, the appearance of a man in “mental undress” under 
cross examination is vital. Four of the seven committee members were 
Democrats. Three of the seven had supported him as members of the 
1944 subcommittee, but in 1949 they voted against him. The full 
committee voted 10 to 2 against confirmation; the adverse vote in- 
cluded those of the majority of the Democratic members of the com- 
mittee. 

The charges against Mr. Olds were: that he had the zeal and fire 
of a crusader, that he lacked judicious temperament, and that his back- 
ground and record showed him more sympathetic to public than to 
private power. More specifically, it was alleged he had administered 
the agency’s legal mandates at the expense of state regulatory com- 
missions and had interpreted the Natural Gas Act contrary to con- 
gressional intent. But is “congressional intent” determined from what 
was said when the bill was under discussion in committee hearing, from 
debate on the floor of the House or Senate when the law was enacted, 
or by the committee currently supervising the administrative agency? 
Is it presumptuous for the Senate to interpret congressional intent 
without consulting the House? 





$1 October 8, 1949. 

82 J. P. Harris, “The Senatorial Rejection of Leland Olds: A Case Study” in The 
American Political Science Review, Sept. 1951, p. 684. 

83 Congressional Record, Vol. 95, Part 11, Oct. 12, 1949, p. 14357. 
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Commissioner Olds obviously had alieniated support of many 
Republicans, utility interests, and powerful gas-oil contingents in 
the Southwest.’+ But the record does not show whether Mr. Olds per- 
verted the laws he was required to administer. Senators quoted, for 
example, excerpts from Supreme Court decisions for and against his 
interpretation of the laws. Some were decisions; some apparently dicta. 
Actually, the relation of a commissioner’s interpretation of the laws 
and the court’s is no criteria for evaluating the work of the man. Even 
if courts reject his analysis of the law, members of a commission can 
advise and even be energetic and vigorous in advocating changes in 
the law. In many instances Congress could amend the law in support 
of a commissioner's view rather than adhere to court interpretation. 

In this case, however, the committee questioned the willingness of 
the nominee to carry out the purposes of Congress, as compared with 
his own analysis of regulatory problems, public policies, and ideologies. 
His conception of public welfare and consumer interests seemed almost 
identical. Although extraneous matters undoubtedly were factors too, 
the Senate concluded that his temperament and background were 
not desirable in administering the act. Confirmation was refused, 
53 to 15. 

The next year Congress passed the Kerr Bill which amended the 
Natural Gas Act contrary to the Olds’ view. But President Truman 
exercised his legislative function of vetoing the measure. That raised 
the dilemma whether a commission should interpret a law which 
needed clarification in accordance with legislative amendment or 
executive veto.*5 Subsequently the majority of the Commission in- 
terpreted the act along the broad principles of the Kerr Bill, while 
the minority adhered to the general analysis of the veto.®® 

The nomination of Thomas C. Buchanan to the Federal Power 
Commission was held up for more than a year before confirmed, al- 
though he held an interim appointment for nearly one year.37 Testi- 
mony indicated unimpeachable character and adequate training and 
experience, but conflicted on his open-mindedness and judicious tem- 
perament. During his nine years on the Pennsylvania commision, 
Buchanan concurred in every rejection of rate increases, but dissented 
from every approval; in every case where the state commission ordered 





84 For Mr. Olds’ view of the proceedings, see his articles in the New York Post, 
Oct. 26, 27, 28, 30, 1949. 

85 Lincoln Smith, “Can Southwestern States Limit Gas Exportation?” in Public 
Utilities Fortnightly, Aug. 17, 1950. 

36 In the Matter of Phillips Petroleum Company, FPC Opinion No. 217, Aug. 22, 
1951. 

37 Congressional Record, Vol. 95, Part 6, June 6, 1949, pp. 7250-7254. Nomination 
of Thomas C. Buchanan to the FPC. Hearings before subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, U. S. Senate, 82d Congress, 2d session, 
June 18, 1952. 
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utilities to reduce their rates, he either voted with the majority or 
dissented because the reductions were inadequate. His opponents at- 
tributed to him pressure tactics and political activity as a minority 
member of the Pennsylvania commission. 

Senator Herbert R. O’Conor claimed the vital questions on the 
confirmation of John Carson to the Federal Trade Commission were: 
1. whether he is a loyal American citizen interested in maintaining 
these American institutions which have been so effective in bringing 
America to its present high estate, and 2. whether his economic stabil- 
ity and experience in the field of trade and commerce were adequate.** 
But other issues overshadowed these. Should the Commission be bi- 
partisan, or recognize splinter parties? (Carson is an independent.) 
Another question was whether this former “public relations” man for 
the Cooperative League of the United States would, as Commissioner, 
promote the cooperative movement. Others contended business had 
four representatives on the Commission, and cooperatives were en- 
titled to one. One witness likened the Commission to a carp pond. 
“If carp are put in a pond and fed they become sluggish. In order to 
stimulate them to swim around and get into good condition for eating, 
a big tough wall-eyed pike is thrown in to bite them. Mr. Carson 
would be like a pike in a carp pond. I think we need more pike in some 
of the carp ponds in Washington.” Recommended in committee 8 to 
4 on a partisan vote, Carson was approved, 45 to 25. 

Mon C. Wallgren, former associate of Truman in the Senate and 
ex-Governor of the State of ‘Washington, was rejected by the Senate 
as chairman of the National Security Resources Board, but five months 
later was confirmed to the FPC.8® Maybe the Senate was capricious, 
or considered Wallgren incompetent for one but desirable for the 
other post, or perhaps it was unwilling to squelch the President as 
well as a former colleague twice in a row. 

After many years of service in the New York legislature, the 
House of Representatives, and Senate, James M. Mead’s nomination 
to the Federal Trade Commission met with overwhelming support.*° 
Routine speeches stressed that the Senators knew him, thought well of 
him, and that he would bring to the FTC not only an intelligent 
understanding of its work, “but of its real purpose in being an arm 
of the legislative body.” 

Subordinates are encouraged to offer suggestions, but when one 
opposes or criticises the boss who is responsible for authority delegated 
to an administrator, the alternatives are generally that the subordinate 
must convince or dissociate himself from the organization.‘! If com- 





38 Congressional Record, Vol. 95, Part 10, Sept. 16, 1946, pp. 12973-13011. 
39 Ibid., Vol. 95, No. 196, Oct. 19, 1949, pp. 15319-15322. 

40 Ibid., Vol. 95, Part 11, p. 14987. 

41 Alvin Brown, Organization of Industry (New York, 1947), pp. 55-57. 
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missioners openly criticise, even academically, the chief executive and 
/or legislative branch, they do so at their own peril.4? This introduces 
the case of Sumner T. Pike, the pioneer of a watchdog committee in 
action. 

A year before the expiration of his first term on the Atomic Energy 
Commission, acting chairman Pike impaired his relations with the 
Senate as guest speaker at Bowdoin College. After explaining that the 
congressional committee had decided that it should not know the 
production rates and stock-pile of atomic weapons, he continued: 


One can easily put himself in the position of any individual 
committeeman and can share his reluctance to be charged 
with this knowledge. As one congressman not on the Com- 
mittee recently said in a hearing, “Don’t tell me any secrets. 
Talk is a congressman’s stock in trade and he is liable to use 
anything he knows when he talks, which is most of the time.” 
This, of course, is an exaggeration but it highlights the prob- 
lem of the congressman or anyone else who has to run for 
office. 

Whatever the wisdom of the move, it may well be that lack of 
this knowledge has interfered with a really good sense of pro- 
portion on the part of some members of the Committee and 
has led to some feeling of frustration on its part in attempting 
to appraise the results of the enterprise. The recent charges 
against the Commission’s Chairman, and the hearings which 
have followed, based as they have been on comparatively 
peripheral and insignificant items in the program seem to 
me to have had their source in a basic inability to make a 
sound appraisal of the relative importance of the various 
elements which constitute the Commission’s work. 


Commissioner Pike also indicated that the process of attrition 
(outlined in Part I) might have begun in the field of atomic energy. 
He cited legislation then under consideration to limit the Com- 
mission in meeting unexpected and unforeseen situations. He also 
stated that political considerations had been injected into congres- 
sional consideration of some AEC problems. 

Pike was renominated. After a short hearing which was con- 
cerned with a vague charge of inefficiency and platitudes, the Senate 
section of the committee voted 5 to 4 against confirmation. Four 
of the five opposing Senators were Republicans, two were from 
Colorado. Mr. Truman’s request that the committee reconsider went 
unheeded. With the majority and minority factions of the committee 
acting as prosecutor and defender, the nomination was finally con- 
firmed, 56 to 24. 





42 Two of the commissioners whose views were requested for this study felt 
obliged to refrain from discussing the proper course of action to be taken by the 
President of the United States and the Congress. 
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Pike’s record as a liberal Republican (Senator Taft once referred 
to him as “just another New Dealer” and subsequently voted against 
confirmation) alieniated many of his own party cohorts. Then again 
he was referred to not only as a Republican and too much of a Repub- 
lican but also as a Maine Republican. Senator Hickenlooper did not 
call him a Red, but he claimed there was “a reticence on the part 
of Mr. Pike to clean out of the AEC those whose views are a little 
pink.”’48 

The opposition emphasized the need for bold and sensible ad- 
ministrative judgment on a powerful commission with unique respons- 
ibilities. Testimony also indicated that no advice from the joint 
congressional committee was solicited or given by the President, and 
occasional slaps were taken at the failure of the President and his 
staff to consult the committee. 

According to Senator Johnson of Colorado, Pike had once 
questioned his own ability to sit on the Commission. At the time of 
his original confirmation (several months after he began to serve) the 
chairman of the Senate section of the committee asked Pike if he had 
formed a substantial or basic conclusion as to the general field of 
activity, present responsibilities, and future plans of the Commission. 
In reply, Pike frankly and modestly made this proviso: “I want to 
say, Mr. Chairman, in taking hold of the job, after two or three 
months, you begin to get some feel of it, some feel of the size of it, and 
what you may be able to do with it. This is the only one I ever tackled 
which seemed further out of reach now than it did the day I looked 
at it.”44 He continued that in the first few weeks the new commissioners 
took a trip around the country, to get some idea of the magnitude of the 
job ahead. They talked with 35 or 40 scientific specialists. “If there is 
one thing that was left with me afterward it was that each one of them 
seemed to feel more possibilities, probabilities, and almost certainties, 
that required investigation; so many that all they needed was more 
men, more money, and more time. So it raised this whole series of 
question marks, promising things that ought to be looked at.” 


Senator Tom Connally called the above a compliment to Pike, 
claiming that if Pike had said: “Why, yes; I know all about atomic 
energy,” he would have suited his opponents admirably.*® Senator 
Lucas doubted if any man in America could truthfully say he had all 
the qualifications needed for the complicated problems of atomic 
energy.*® But Yankee skepticism and frank approach provided op- 
ponents a wide avenue of excuse for attack. They failed to perceive 





43 Congressional Record, Vol. 96, No. 134, July 7, 1950, p. 9906. 

44 Hearing before the Senate section of the Joint Committee on Atomic Energy, 
Jan. 28, 1947, p. 47. 

45 Congressional Record, Vol. 96, No. 134, July 7, 1956, p. 9906. 

46 Ibid., p. 9915. 
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that at first not many Senators knew much about their new jobs, or 
that an able man, especially in a new and highly specialized activity, 
will learn and grow on the job. 

Senator Owen Brewster said that his investigation indicated a 
seeming case of incompatability between Pike and some members of 
the Senate committee. He stated his conviction that “at the bottom of 
this whole controversy was that Mr. Pike is what we call up in Maine 
a rather ‘ornery cuss,’ a fellow who speaks his mind rather plainly, as 
perhaps many people in Maine and New England do, and sometimes 
somewhat more generously than is entirely called for.”4? Brewster 
asked the Senators to make as large allowance as they could for this. 
Both extremes—one who talks too bluntly and one who always weighs 
every word—are unfortunate. 

Pike first came to the attention of official Washington as a 
Republican member of the Temporary National Economics Com- 
mittee. President Roosevelt, according to Senator Paul H. Douglas, put 
Pike on the Securities and Exchange Commission in 1940 because he 
knew at first hand the intricacies of Wall Street—having participated 
in some of them himself—and, while he was absolutely fair to the 
corporations and the issuing houses, he stood like a rock in protecting 
the public interest.*® In 1946 Pike resigned from the SEC; he said he 
was getting stale on the job and wanted to go home to do some fishing. 
But that summer President Truman called him back as an original 
member of the AEC. He served more than five years. Late in 1951, 
however, about 16 months after his reappointment, Pike resigned and 
returned home to fish. His only political ambition is to represent his 
native Lubec in the legislature of Maine like his father did, 50 years 
ago.*® He is financially self-sufficient, and his voluntary departures from 
Washington show that he is not tied to any job that does not suit him. 

Personality clashes and prejudices are present in confirmation 
proceedings. David Lilienthal’s refusal to make political appointments 
at the TVA had repercussions in the Senate when he was on the AEC. 
Senator Harry F. Byrd led the fight against confirmation of Martin A. 
Hutchinson of Virginia to the FTC. Hutchinson, a Truman ally, had 
opposed Byrd for the Democratic senatorial nomination in 1946. 
Colorado’s Senators were unhappy because Sumner Pike favored a 
program of importing ores rather than developing low-grade Colorado 
ores. One said he was willing to leave Pike’s name on the peak in 
Colorado, but not on the Commission.5® A cynic might trace part of 





47 Ibid., p. 9914. 

48 Ibid., Part 7, pp. 9763-9764. Senator Douglas, classmate and fraternity brother 
of Pike said: “In college, we all regarded Sumner Pike as the ablest man of our 
college generation, having an amazing grasp of physics, chemistry, and mathematics 
and a perceptive and sure common sense.” 

49 May Craig, in Portland Press Herald, Nov. 26, 1949. 

50 Congressional Record, Vol. 96, No. 134, p. 9919. 
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Senator Hickenlooper’s opposition to Pike to the Iowa Senator's un- 
successful opposition to Lilienthal, whom Pike had supported strongly. 
Some Senators did not like Mr. Olds.5! But the reverse was true in the 
confirmation of George E. Allen to the Reconstruction Finance Cor- 
poration. Although lacking in outstanding qualifications and despite 
protests in the press, the “public relations” man and “White House 
jester” made such a good appearance at the hearing®? that he was 
recommended and confirmed.5% 


Vv 


If the executive controls the agencies, a drift toward unrestrained 
bureaucracy would be precipitated. If the legislative branch dominates, 
regimentation and rigidity would result. If either branch wins out, 
the role of the courts will be increased and the concept of regulation 
as an administrative function eliminated. As the pendulum swings 
between legislature and executive, an equilibrium is created which, 
though aggrevating at times, gives the commissions a varied degree of 
independence and injects vitality into them. 

Top staffing is a joint, not a divided, responsibility; it is a 
complementary but not coextensive process in which the initiative and 
major responsibility rests with the chief executive. It is a unique way 
to diffuse economic and political values; a difference between the 
administrative and executive functions; and the only ethical way in 
which the executive can interfere with regulation. The chief executive 
produces the candidates, under the statutes, at his own discretion. He 
may use this power in the public interest or to build up his own 
strength. His selections indicate a sense of direction, as differentiated 
from the general purposes determined by Congress. 

A strong leader has many devices to imprint his influence on com- 





51 Said Senator Johnson: “Personally, I regard Leland Olds as a warped, tyranical, 
mischievous, egotistical chameleon, whose predominant color is pink” (Debate on Olds 
confirmation, p. 14359). 

52 Senator Taft grilled Allen about his support for a Negro housing project in 
Washington at the behest of the evangelist Elder Solomon Lightfoot Michaux, 
especially what he got out of it. In the words of Allen: “I replied truthfully and with 
dignity that I had been made an honorary deacon in Elder Michaux’s tabernacle. . . . 
I was reluctantly beginning to have a pretty good time, and members of the committee 
seemed to be enjoying my cross examination, too. I testified that I didn’t purpose to 
resign my business connections because I wasn’t sure Truman would be re-elected and 
I wanted some place to go if the Republicans came to power and fired me, as of course 
they would. It is odd that the simple, unadorned, and bluntly stated truth can be so 
amusing. By now the committee was in stitches.” George E. Allen, Presidents Who 
Have Known Me (New York, 1950) , pp. 205-206. 

53 Congressional Record, Vol. 92, Part 1, 79th Congress, 2d session, Feb. 18, 1949, 
p. 1413. 
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missions. Interim appointments have been used effectively. The 
entering wedge may become a fait accompli. The appointee has made 
his contacts and created his own following. By the time of confirmation, 
a rebuttable presumption and possessory obligation may have arisen 
from having been on the job. Senatorial rejection then might disrupt 
the commission as a “going concern.” 

The Senate’s function in confirming is a negative one, like sifting 
the nominees through either a net or sieve. The veto is absolute, but in 
general can be used sparingly among honorable men. In this screening 
process, some Senators have pried deeply into details of commission 
policy, often implying their own preferences. One wonders how in- 
dependent some commissions can be. Commissioners should give care- 
ful consideration to views of Senators wherever made, but Senators 
should not expound or argue on details. The rule that commissioners 
should administer the law as they find it, regardless of their ideological 
objectives, applies with equal force to individual members of a 
legislative body or committee. 

The Senate has attempted to inject higher standards in administra- 
tive personnel by establishing a code of ethics in professional conduct 
over and above bare compliance with the law; but how much in- 
dividual character can be regulated by law is questionable.54 Character 
should be evaluated before nomination and at confirmation hearings. 

Institutional changes in the technique for the appointment of 
commissioners can gain little. In some New England states appoint- 
ment by the governor and executive council recognize to some degree 
the parliamentary form of government. Although a hangover from 
colonial time, the governor is checked not by the legislature or any 
portion of it, but by a special council or committee of elder statesmen, 
a legislative cabinet, which has roughly the confidence of the legislature. 
This generally places the commissions within the executive hierarchy. 
Actually, however, the system has sometimes carried incumbents over 
in office for a long period, notwithstanding the unwillingness of the 
governor to reappoint them, because a majority of the council favored 
them and no other nominee therefore could secure confirmation. 

Although quite a number of states elect regulatory commissioners, 
the system lacks a logical basis. The electorates are already over- 
burdened. They are incompetent to determine and judge the highly 
skilled and technical qualifications for the various jobs. Commissioners 
have no specific responsibility to legislature or executive. Furthermore, 
administration needs to draw in talent which lacks personal qualifica- 





54 It is based on the principle of an attorney asking a judge for an audience-in- 
chambers which may be done before or while a case is in progress, but he cannot re- 
quest advice while decision is pending. See note 12, supra. Here is Senator Aiken’s 
comment: “Laws alone will never improve the ethical and moral standards in the 
Government; only a clear sense of honor and duty imposed on those who hold the 
trust of public service can accomplish that end.” p. 66. 
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tions and money for success at the polls. If commissioners were put 
under the classified system, that would fail to recognize the political 
process, and tend to stagnate personnel. The method of appointing 
commissioners was an issue in the Republican gubernatorial primaries 
in New Hampshire in 1952. One unsuccessful contestant suggested 
appointment by the state supreme court. 

A discussion of trouble cases cannot present a full picture. The 
fact that many able commissioners are chosen annually is a high 
tribute to the regulatory process. An eminent authority on the Inter- 
state Commerce Commission, for example, concluded that this body 
was composed predominantly of commissioners who measured up in 
highly creditable fashion to standards of fitness grounded in character, 
training, and experience.®> That trouble can and does arise shows that 
the democratic process is in a vigorous state of good health. Com- 
missioner Eastman documented this: 


Sitting in dignity and looking down on suppliants from the 
elevation of a judicial bench has its dangers. A reversal of the 
position now and then is good for the soul. It has for many 
years been my good fortune to appear rather frequently 
before legislative or congressional committees. They are a 
better safeguard against inflation than the O. P. A. 


When an administrator emerges victorious from a clash, he may 
have profited by the ordeal and be a better person and administrator. 
If a man becomes a candidate for any public office, he must voluntarily 
forsake considerable privacy. On the other hand, the petulance and 
flippancy in some cases have harrangued able men shamelessly and 
needlessly.5® A candidate must show proper respect for the Senate, yet 
he is helpless if Senators do not reciprocate. 

Recent confirmation hearings have not always grappled with 
relevant matters. But the Senate must be applauded in instances where 
it did not become involved emotionally and take sides until its 
committee colleagues produced evidence. One may note with approval 
the great weight the Senate has given to local sentiment. In several 
cases the standing of the candidate in his own bailiwick won nods of 
approval from Senators. This factor in appraising the capacities of 
public servants at the grassroots is vital. The opinions of colleagues 
are valuable, if not beset with professional rivalries and ideological 
differences. 





55 I. L. Sharfman, The Interstate Commerce Commission (New York, 1937). Vol. 4, 
pp. 22-43. 

56 In support of Mr. Olds, Senator Aiken remarked: “I think probably his use- 
fulness as a public servant is about done. He should be much happier in other work. 
When an attack on the character of a man such as has been directed at him has been 
indulged in, it just about destroys the usefulness of a public servant. It is things like 
this that make it so hard to get good men and women into public life.” p. 14372. 











502 OHIO STATE LAW JOURNAL [Vol. 13 


Two constructive suggestions can be made in the process of 
appointing commissioners. Prenomination consultation between the 
President or his staff and Senate leaders and committee chairmen may 
alleviate some cause of friction and also be more equitable to the 
prospective appointee. Cooperation in a complementary process might 
be more effectively achieved at the outset, before the coordinate 
nature of the two branches becomes emphasized. At the hearings 
committee chairmen could frequently keep questions more in bounds 
than they sometimes have, because hearings offer too much temptation 
for political tangents. That a surprisingly large number of Senators do 
subordinate opportunities for personal publicity to the qualifications 
of the nominee offers hope for an influx of able commissioners. 

The situation in some states is catastrophic. On the national 
scene one can be neither dogmatic nor complacent about a more 
respectable record. If the commissions are to continue independent of, 
and yet responsible to two, and in a sense three, branches of govern- 
ment, the fluctuating conflicts must be resolved judiciously, with vigor 
and yet self-restraint. Elect statesmen wise enough to make any system 
work; exhort them to use discretion in their value judgments for 
nominations and confirmations; and then caution the commissioners 
to adhere to legislative policy, executive principles, and judicial 
standards. If a prescription of exhorting public officials seems in- 
sufficient, one alternative is to establish direct responsibility for the 
commissions in the legislative or executive branch. But that would 
invite new and untried evils. The cure might be worse than the malady. 
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Municipal Incorporation and 


Territorial Changes in Ohio 


By JEFFERSON B. ForDHAM* AND JOHN Dwyer** 


This is primarily an expository paper. It is presented as one step 
in what the authors hope will be a thorough re-examination of the 
subject in Ohio leading to such statutory changes as may be required 
to articulate well-considered policy judgments. The Committee on 
Local Government Law of the Ohio State Bar Association is actively 
concerned with the subject. The members will perform a substantial 
public service if they will carry through the primary study and express 
their recommendations in a proposed statute. 


That the time has come for this study will appear more clearly to 
the reader after he has considered the analysis of present law, which 
follows. To the writers it is astounding that the governing legislation 
is so largely devoid of policy content and that it has undergone so 
little modification over a long period marked by tremendous urban 
development. 


INCORPORATION 


Prior to the constitution of 1851 the General Assembly was free 
to incorporate a municipality by special act.’ Section 1 of Article 
XIII of that constitution forbade the legislature to pass any special 
act conferring corporate powers. This applies to municipal, as well as 
private corporations.? Conceivably, this could be said to have left the 
legislature with authority to set up the bare bones of a municipal 
government by special act and provide therein that the municipality 
should have such powers as might be conferred by general law. That, 
however, is strictly academic today because it is clear from the language 
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of the Home Rule Amendment of 1912 that incorporation of munici- 
palities must be provided for by general law. 

It has previously been pointed out in the pages of this Journal 
that an Ohio municipality cannot be organized in the first instance 
under a home rule charter.‘ The constitution confers home rule 
powers upon municipalities. Charter-making is a home rule power. 
There is no entity or public agency to enjoy home rule powers until 
incorporation proceedings have been completed under general law. 

Under the constitutional classification by population, munici- 
palities of less that 5,000 are villages; those of 5,000 or over are cities. 
The governing statute, however, does not make provision for original 
incorporation as a city of any community of 5,000 or more. The 
statute is concerned with incorporation of villages. Thus, under the 
statutes dealing with changes in classification, the oversized village 
must await the next federal census to achieve recognition as a City. 

So long as it acts through general legislation the General Assembly 
has a free hand in formulating policy as to municipal incorporation. 
There are no other express constitutional limitations. Even so, the fact 
that constitutional home rule powers are devolved directly upon all 
municipalities has an important bearing upon the shaping of policy as 
to incorporation. In Texas it has been held that a home rule munici- 
pality is indestructable by the legislature without its consent.5 The 
very question is presently being litigated in Ohio. Were the Ohio 
courts to reach the same conclusion, it would be plain enough to the 
writers that extreme care and foresight should be exercised in provid- 
ing for the incorporation of indestructable local units. 

The Ohio Revised Code sets forth two procedures which may be 
followed to incorporate a village. One is initiated by a petition 
addressed to county commissioners;? the other by a petition addressed 
to township trustees. The former dates from 1852;° the latter was 
provided by a statute of 1896.1° In instances where more than one 
petition is filed with the commissioners or trustees precedence is 
determined by referehce to the order of filing.’ 





3 Section 2 of Article XVIII requires that general laws be passed to provide for 
the incorporation and government of cities and villages. 

4 Fordham and Asher, Home Rule Powers in Theory and Practice, 9 Onto 
St. L.J. 18,27 (1948). 

5 City of Houston v. City of Magnolia Park, 115 Tex. 101, 276 S.W. 685 (1925). 

6 In a case involving annexation of a part of the Village of Middleburg Heights 
to the adjoining City of Berea without village consent under a statute which antedates 
the home rule amendment. The authors have an unofficial report that a ruling 
adverse to the village has been made at the court of appeals level. 

7 Onto Rev. Cope § 707.02 et seq. 

8 Onto Rev. Cope § 707.15 et seq. 

9 50 Onto Laws 223 

10 92 Onto Laws 333. 

11 State ex rel. Osborn v. Mitchell, 22. O.C.C. 208, 12 O.C.D. 288 (1901), 
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County COMMISSIONER METHOD 


The inhabitants of any territory laid off in village lots, or the 
inhabitants of any territory which has been laid off in such lots and 
surveyed and platted by an engineer or surveyor, may, when the 
plat is properly recorded as is provided with respect to deeds, petition 
the county commissioners to incorporate.!? Prior to 1869 it was not 
required that the area have been platted.!* It is still permissible to 
include unplatted land adjacent to the platted core.1* The petition 
must be signed by not less than thirty electors residing within the 
limits of the proposed corporation and be accompanied by an accurate 
map of the territory. There is an exception as to any village organized 
upon any island or islands. In such a case platting is not required and 
there is no minimum set for the number of petitioners. 

Beyond the factor of platting there are scant substantive require- 
ments to guide the county commissioners in their determination to 
grant or to deny an application for incorporation. Section 707.02 of the 
Revised Code provides that the commissioners shall, after determining 
that certain procedural requirements have been satisfied, order in- 
corporation if the limits of the proposed village are not unreasonably 
large or small, if there is the requisite population and if “It is right 
that the prayer of the petition be granted.”!5 These are the only 
references to area and population. There are no definite minima; 
“requisite population” is not elsewhere defined. There is no stated 
guide for the commissioners as to “unreasonably large or small” areas. 
It can be said, of course, that the language used has to do with the 
adequacy and appropriateness of an area for organization as an urban- 
type unit of local government. From what perspective, however, is 
reasonableness to be regarded—that of the people in the area concerned, 
that of the state as a whole, that of the people in neighboring areas 
and overlapping units of government, or what? 

There are questions as to what adjacent unplatted land may be 
included.’¢ In Hall v. Siegrist, Recorder,'* the court defined “adjacent” 
to mean lands lying near the center or nucleus of population so as to 
be somewhat suburban in character, and to have some community of 
interest with the platted area. There is no express requirement of 
compactness, but one may doubt that a configuration which left a no 





12 Onto REv. Cope § 707.02. 

13 This jurisdictional requirement was added by 66 Onto Laws 150. 

14 Onto Rev. Cone § 707.04. 

15 Prior to the 1953 revision the language was “if it seems to the Commissioners 
right that the prayer of the petition be granted.” Query as to whether the revision 
narrows the discretion of the commissioners. 

16 The statute tells us simply that the territory of a proposed municipality may 
contain “adjacent territory not laid off into lots.” 

17 13 Ohio Dec. (N.P.) 46 (Com. Pleas 1902). 
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man’s land within points of contact would pass muster. The statute 
takes no cognizance of the relation of governmental organization and 
administration to actual service areas. It does not exact that there be 
even a minimal economic base for urban organization and administra- 
tion. It is oblivious to both horizontal and vertical intergovernmental 
relations—conspicuously in the metropolitan setting. Thus, it can be 
employed for the creation of a tight ring of peripheral municipalities 
around a primary city.18 


PROCEDURE 


The petition must contain: (1) an accurate description of the 
territory . . . ;1® (2) the supposed number of inhabitants residing 
therein; (3) the name proposed; and (4) the name of a person to act 
as agent for the petitioners, and more than one agent may be named 
therein. The petition must be accompanied by an accurate map of the 
territory. 

It is required that the petition be presented to the commissioners 
at a “regular session.” While a special meeting would not do, presenta- 
tion at an adjournment or a regular meeting is proper.?° The com- 
missioners are to cause the petition to be filed in the county auditor’s 
office and then fix and communicate to the petitioners’ agent the time 
and place of the hearing, which must be more than sixty days after 
such filing. It has been decided that the jurisdiction of the county 
commissioners is continuing and, thus, that their rejection of a petition 
for annexation may be rescinded unless there is a withdrawal of enough 
signatures of the petitioners to render the petition ineffectual.?? 

Revised Code, Section 707.05 further requires the agent of the 
petitioners to cause a notice containing the substance of the petition, 
and the time and place it will be heard, to be published in a news- 





18 This situation has been discussed in one common pleas case. The court 
declared that a primary city had no standing to enjoin incorporation of an area 
lying in the path of the city’s anticipated expansion. 

19 Onlo REv. Cope § 707.04 

A petition does not contain an accurate description when the description 
is set out on the back of the petition and is merely referred to by the word “back” in 
the body of the petition. Wells v. Brill, Recorder, 9 Ohio N. P. (N.S.) 454 (Com. 
P1. 1909) . 

A map and description taken from public records of a county suffice although 
they are not entirely accurate (greater distance between certain monuments than 
shown by records). Turpin v. Hagerty, Recorder, 12 Ohio Dec. (N. P.) 161 (Com. 
Pl. 1911); aff'd without opinion, 69 Ohio St. 534, 70 N.E. 1133 (1903). 

20 Turpin v. Hagerty, supra note 19. 

21 Pickelheimer v. Urner, 29 Ohio N.P. (N.S.) 547 (Com. PI. 1932); aff'd 45 
Ohio App. 343, 187 N.E. 123 (1933) (the court of appeals apparently assumed that 
commissioner jurisprudence continued) . 
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paper printed and of general circulation in the county for six con- 
secutive weeks, and cause a copy of the notice to be posted in a 
conspicuous place within the limits of the proposed village not less 
than six weeks prior to the time fixed for the hearing. The cases have 
been most liberal in determining what is a newspaper of “general 
circulation.”*? The number of paid subscribers appears to be of no 
importance.?3 

The notice requirement is not very explicit. Presumably it calls 
for newspaper publication once a week for six consecutive weeks but 
it does not expressly so provide. Nor does it expressly ordain that first 
publication be made at least six full weeks (forty-two days) before the 
hearing, unless the reference at the end of the sentence to six weeks 
applies to newspaper publication as well as posting. 

Section 707.06 provides for a public hearing or its adjournment, 
for interested parties to appear and for amendment of the petition. 
Any interested person may appear, in opposition, in person or by 
attorney. The commissioners must give consideration to affidavits filed 
pro and con. Nothing is said about oral testimony and argument. 
Doubtless, the commissioners could dispense with oral presentation 
entirely. 

Amendment of a petition may be made at the hearing by leave of 
the commissioners. If territory is to be added by such an amendment, a 
new time must be fixed for the hearing and a new notice given. 

We have the benefit of but limited judicial interpretation of 
“person interested.” Does it include a corporation, private or public? 
Neighboring municipalities have been denied standing to sue.*4 A 
contrary conclusion has been reached as to a resident property owner 
of the remainder of a township whose property was two miles from 
the proposed municipality.25 The distinction suggested is between a 
private civil interest and the governmental interest of a municipality. 

With further reference to the amendment of a petition it seems 
safe to say that the petitioners as a body may amend. When, however, 
may their agent do so? The supreme court, in Shugars v. Williams,?® 
allowed ratification of an agent’s act of excluding certain territory 





22 In State ex rel. Sentinel Co. v. Commissioners of Wood County, 14 C.C. (N.S.) 
531,23 C. D. 93 (1910); aff'd 84 Ohio St. 447, 95 N.E. 1157 (1911), the court, in a case 
concerning financial reports of county commissioners, said a newspaper was “of gen- 
eral circulation” which had a circulation of 800 in a county of 50,000 inhabitants, 
35,000 of whom lived in fifteen townships in which the circulation was only 36. 

See also State ex rel. Ellis v. Urner, Auditor, 127 Ohio St. 84,186 N.E. 706 (1933); 
Bising v. City of Cincinnati, 126 Ohio St. 218,184 N.E. 837 (1933). 

28 State ex. rel. Dayton-Oakwood Press, Inc. v. Herman, 70 Ohio App. 103, 42 N.E. 
2d 703 (1942); Ambos v. Campbell, 40 Ohio App. 346, 178 N.E. 320 (1931). 

24 City of Lockland v. Shaver, 98 N.E. 2d 643 (Ohio Com. PI. 1950). 

25 Hall v. Siegrist, Recorder, 13 Ohio Dec. 46 (Com. PI. 1902). 

26 Shugars, Clerk v. Williams, 50 Ohio St. 297, 34 N.E. 248 (1893). 
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described in the petition. In another case, attack upon an agent’s action 
in drawing in an omitted course in the map attached to the petition 
failed.27 Pickelhemer v. Urner?’ involved an annexation proceeding 
in which an effort was made by petitioners’ agent to eliminate territory 
from the area described in the application. There had not been ratifica- 
tion. The court considered his action unauthorized and upheld an 
injunction against the further prosecution of the proceedings. Doubt- 
less, an agent may make formal amendments by way of correcting or 
perfecting a petition but it is not likely that an amendment by him 
which went to the substance and was made without special authority 
would stand up. Since, as we have seen, a new hearing is required where 
the commissioners permit an amendment adding territory, further 
proceedings without a new hearing would be subject to a jurisdictional 
defect.?° 


TOWNSHIP TRUSTEE METHOD 


The second manner of incorporation relates, in terms, to the 
incorporation of “any territory or portion thereof” into a village. It is 
initiated by application to township trustees.8° The petition, ac- 
companied by an accurate map, must be signed by at least thirty 
electors, a majority of whom must be freeholders, and must request 
the holding of an election to obtain the “sense” of the electors on 
incorporation. The petition must contain, in addition, the matter 
required by statute for petitions to “incorporate territory laid off into 
village lots.” This procedure patently differs from the county com- 
missioner method; it calls for an election, and it is required that a 
majority of the petitioners be freeholders. Nor is there any provision 
for amendment of a petition.3! 

In 1947 the Supreme Court, by a five-to-two vote, decided that 
this method was cumulative and thus, applied to platted as well as 
unplatted areas.22 Fhe problem of interpretations was one of some 
difficulty, although the majority did not concede the existence of any 
ambiguity in view of the absence of language qualifying the words 
“any territory or portion thereof.” The dissenters did not find these 
words clear, when read with the enacting clause, which described the 
measure as supplemental, and with the clause borrowing in part the 





27 Pollack v. Toland, 1 Ohio C.C. (N.S.) 315, 15 Ohio C. D. 75 (1903). 

28 29 Ohio N.P. (N.S.) 547 (Com. PI. 1932) ; aff'd 45 Ohio App. 343, 187 N.E. 123 
(1933). 

29 Onto Rev. Cope § 707.06. 

80 Onto REv. Cope § 707.15. 

31 This procedure does not involve a hearing and, as will be seen, the statute 
calls for but brief notice of the election after trustee action on a petition. 

32 Wachendorf v. Shaver, Recorder, 149 Ohio St. 231, 78 N.E. 2d 370 (1948). 
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procedure applicable to platted areas. This opened for them the 
pages of legislative history. There they learned that county com- 
missioner jurisdiction had, prior to 1869, extended to applications 
relating to platted or unplatted land, that in 1869 the commissioner 
method was confined to areas with platted land at the core and that 
in 1896 the supplemental measure providing the township trustee 
method was enacted. 

The desirability of cumulating methods, neither of which has 
much policy content, is not evident. Whatever the merits of the 
argument on the legal question, the statute practically shouts for 
overhauling. 

The petition may be presented to the trustees at a “regular or 
special session.” Upon proof that the petitioners are electors (a 
majority of whom are freeholders) residing within the area to be 
incorporated the trustees “shall” order an election to be held.3+ The 
election must be held within fifteen days and the board of elections 
must give ten days notice by publication in a newspaper of general 
circulation and by posting notice in three or more public places in the 
proposed village.*5 If a majority of the electors favor incorporation 
the trustees “shall then declare that such territory . . . be deemed an 
incorporated village,” and cause a record to be made with the county 
recorder.3¢ 

This method lacks the meagre substantive requirements of the 
county commissioner procedure. It is applicable to unplatted land. As 
a matter of fact, it was as we have already noted, not until recent 
Supreme Court interpretation, that the method was finally determined 
to be cumulative and, thus, available as to either platted or unplatted 
land that it was recognized as anything more than a supplemental 
device confined to unplatted land.37 

The township trustees have no authority to determine whether the 
area is unreasonably large or small, whether there is the requisite 
population (whatever that may be) and whether it is right that the 
prayer be granted.3® Once they find that certain procedural require- 





83 Onto REv. Cope § 707.15. 

84 Onto Rev. Cope § 707.16. : 

85 Id. This is very skimpy notice. It permits use of the trustee method in haste 
while an opponent of proposed incorporation is temporarily absent. 

86 Onto REv. Cope § 707.18 and 707.19. 

87 Prior to Wachendorf v. Shaver, Recorder, supra, note 32, the lower courts had 
been split on the question. In accord with that Wachendorfer view: Libby v. Paul, 
17 Ohio N.P. (N.S.) 433 (Com. Pl. 1915); Hall v. Siegrist, Recorder, 13 Ohio Dec. 
(N.P.) 46 (Com. PI. 1902). Contra: Schorr and Matzer v. Braun, 4 Ohio N.P. (N.S.) 
561, 17 Ohio Dec. (N.P.) 478 (Com. Pl. 1906), aff'd by circuit court (unreported). 

88 Wachendorf v. Kearns, Recorder, 33 Ohio Op. 458, 69 N.E. 2d 640 (Com. PI. 
1946); overruled by Wachendorf v. Shaver 149 Ohio St. 231, 78 N.E. 2d 370 (1948), on 


another ground. 
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ments have been met, they have no choice but to order an election.®® 

In short, there is practically a policy vacuum apart from the 
policy of leaving the entire matter to local decision. It is not suggested, 
however, that the statute is open to effective attack as an improper 
delegation of legislative power. The Ohio courts are committed to a 
very liberal outlook on delegation questions,*® and a delegation to the 
voters is less vulnerable, in any event, than one to administrative hands. 

Lawrence v. Mitchell,*! was a suit to enjoin the holding of an 
election under Revised Code, Section 707.15. The proceeding was 
considered premature; Section 707.20 sets up a later time for judicial 
review. The court relied also on the proposition that the power to 
hold an election is political and not subject to judicial review. A court 
is not free, of course, to prevent the conducting of an election which 
has been properly called, or to interfere with the decision of the 
electors. If there are legal defects in the calling of an election that is 
another matter. Thus, if the trustees act without jurisdiction, to hold 
the election would be to make an illegal expenditure of public funds. 
In a recent court of appeals case,4? the court laid it down that a writ 
of prohibition may be had by a taxpayer to prevent the board of 
elections from conducting the election provided for in Section 707.15 
where it appears that the action of the trustees is illegal.48 No mention 
was made of the Lawrence case. 

Mandamus will lie to force the trustees to hold an election. It is 
elementary, however, that mandamus is an extraordinary remedy and 
will be granted only when a clear, legal right exists. The Supreme 
Court, in The State ex rel. Lantz v. The Board of Trustees,** de- 
termined that no clear, legal right existed where the map attached to 
the petition for incorporation and the area described in the petition 
did not coincide. 

The statute does not speak to the problem which would arise 
were territory proposed to be incorporated so situated as to straddle 
the line between two counties. Perhaps the subject is largely academic, 


ul 
39 The trustees are not required, however, to act immediately; they have a reason- 


able time to attend to business on hand. State ex rel. Harms v. Trustees of Euclid 
Township, 19 Ohio C. C. 742, 9 Ohio C. D. 849 (1899). 

40 See, for example State ex rel. Bryant v. Akron Metropolitan Park District for 
Summit County, 120 Ohio St. 464,166 N.E. 407 (1929). 

41 8 Ohio N.P. 8, 10 Ohio Dec. (N.P.) 265 (Com. P1. 1900); overruled by State ex 
rel. Osborn v. Mitchell, 22 Ohio C.C. 208, 12 Ohio C. D. 288 (1901), on other grounds. 

42 State ex rel. Young v. Board of Elections of Lucas County, 81 Ohio App. 209, 
78 N.E. 2d 761 (1947). 

43 The court relied upon two Supreme Court decisions supporting the avail- 
ability of prohibition to proven boards of election from placing on ballots names 
which legally should not appear on them. State ex rel. Smith v. Hummel Secretary 
of State, 146 Ohio St. 341, 66 N.E. 2d 111 (1946); State ex rel. Stanley v. Bernon, 127 
Ohio St. 204, 187 N.E. 733 (1933). 

44 147 Ohio St. 256, 70 N.E. 2d 890 (1946). 
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but there is nothing in Ohio’s constitutional framework to preclude a 
municipality overlapping parts of two or more counties. 


JupiciaL REviIEW 


Section 707.20 and Sections 707.11 to 707.14, inclusive, provide 
for judicial review of incorporation proceedings under either method. 
One of the last steps under each method is the filing of a certified 
transcript of the proceedings with the county recorder who, at the end 
of a stated period and unless enjoined, records it in the proper book of 
records,*® and files a copy with the Secretary of State. The scheme of 
judicial review under the statute is to make available during the stated 
period, the remedy of injunction against the making of the record and 
certification of the transcript by the recorder. 

Section 707.11 provides: “within sixty days from the filing of the 
papers by the county commissioners with the recorder, any person 
interested may make application to the court of common pleas, or if 
during vacation, to a judge thereof, setting forth the errors complained 
of, or the inaccuracy of the boundaries, or that the limits of the 
proposed corporation are unreasonably large or small or that it is not 
right just or equitable that the prayer of the petition presented to the 


board of commissioners be granted . ..”” and praying for an injunction 
restraining the recorder from making the record and certifying the 
transcript. Section 707.20 provides: “ ... but no injunction shall be 


brought, as herein provided in case of filing the transcript with the 
county commissioners, unless the action be instituted within ten days 
from the filing of the papers by the trustees with the county recorder, 
but the right of petition to the court of common pleas for error shall 
exist as provided in the following sections of this chapter.” (Italics 
added). 

The italicized clause poses an interesting problem. One plausible 
interpretation is that injunction may only be brought within ten days 
for matters of substance,4® but may be brought within sixty days for 
procedural errors.47 A more logical approach is to say that this clause 
merely means the procedure before the court of common pleas as is 
set forth in Section 707.11 and following, is to be pursued but the 
action must be instituted within ten days.*§ 





45 As to what is a proper book of records, see 1943 Opn. Atty. Gen. (Ohio) 


No. 6523. 
46 That is, that the limits of the proposed corporation are unreasonably large or 


small, and so on. 
47 That is, that there are inaccuracies in description or other errors in the process 


of incorporation. 
48 We understand that this is what has been done. There are, however, no de- 


cisions in point. 
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The review by the common pleas court is not considered an 
exercise of a legislative function by the court but is deemed a judicial 
review of a non-judicial act.49 We have no difficulty with judicial 
review of legislative action by reference to legal limitations on legisla- 
tive power but Section 707.11 might be so read as to allow the common 
pleas court wholly to re-determine the merits and expediency of in- 
corporation. Judicial review in this sphere should be limited to 
determining if the commissioners’ or trustees’ action is arbitrary or 
discriminatory.5° This is particularly true when it is remembered the 
courts have expressly stated that the commissioners and trustees act 
under these sections in a legislative, not a judicial, capacity.5! 

If the trustees or commissioners refuse incorporation a different 
problem exists. Should the courts undertake to force the legislative 
branch to take particular affirmative action where there is any range 
for discretion? Further, as a matter of statutory construction, Section 
707.11 expressly refers only to actions to restrain the granting of the 
petition. 

The judgment of the common pleas court may be appealed on 
questions of law to the court of appeals.5? It has not, however, been 
affirmatively decided by the Supreme Court whether there may be an 
appeal on questions of law and fact.53 In Wachendorf v. Shaver, 5+ the 
Supreme Court recognized this question but did not rule upon it as it 
was stated in the lower court by counsel that the question would not 
be pressed. One court of appeals has determined that it had no juris- 
diction to hear an appeal on questions of law and fact in a proceeding 
under Section 707.11 as it is not a chancery case; the court considered 
the injunction provided in Section 707.11 as simply an ancillary remedy 
to enforce the order of the court.5> The question should be examined 
in historical perspective. The predecessor statute was enacted in 1869, 
which was after the adoption of the code of civil procedure. Since this 
proceeding was unknown to chancery courts before the adoption of 
the code it appears that the cited court of appeals decision was correct. 

Who is a proper party plaintiff under Section 707.11? The pro- 
ceeding may be instituted by “any person interested.” In a common 





49 Geauga Improvement Ass’n. v. Lozier, 125 Ohio St. 565, 182 N.E. 489 (1932). 

50 It is the local political body upon whom the law has placed the basic responsi- 
bility; the appropriate function of a reviewing court is to determine whether there 
have been irregularities in procedure or abuse of power. 

51 BlancharZ v. siss7ll, 11 Ohio St. 96 (1860) (an annexation case in which the 
relevant procedure as to _.corporation was “‘borrowed”). 

52 Geauga Improvement Ass’n v. Lozier, supra, note 49. 

53 The courts of appeals have jurisdiction to hear appeals on the law and facts 
in chancery cases only. Youngstown Municipal Ry. Co. v. City of Youngstown, 147 
Ohio St. 221, 70 N.E. 2d 649 (1946). 

54 149 Ohio St. 231, 78 N.E. 2d 370 (1948). 

55 Sackett v. Irish, 11 Ohio App. 403 (1918). 
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pleas case, decided in 1902, it was determined that a person who owned 
# farm two miles from the limits of a proposed hamlet and resided at 
least two miles from those limits was an “interested person.”®* He 
would be “affected” by the incorporation in that his taxes would be 
increased, 

In a recent case the proceeding was instituted by two cities and a 
village, which alleged that the incorporation would prevent the avail- 
able contiguous area for growth of those units. Relief was denied.®? 
There is an interpretation section in the Municipal Corporations Title 
of the Revised Code (707.01) which reads, in part: ... the word... 
‘person’ includes a private corporation.” The court invoked expressio 
unius est exclusio alterius to support the conclusion that a municipality 
was not a “person” under Section 707.11. Nor had the plaintiffs, in 
the courts opinion, asserted the requisite interest, since they did not 
rely upon any legal title, right, or interest of a resident of the territory 
or of a resident of the remainder of the township, who would be ad- 
versely affected by incorporation. This is not very clear; it does not 
tell us what the difference between a legal interest and an economic 
interest might be. 

When a petition for injunction is filed the plaintiff must serve 
notice of it in writing upon the agent of the petitioners for incorpora- 
tion and upon the county recorder. It is not required that copies be 
served. The recorder, on receipt of the notice, must transmit to the 
clerk of the court in which the matter is pending, all papers relating 
to the proposed incorporation on file in his office.5* 

The petition for injunction must be filed with the court or judge 
personally and not with the clerk.5® Under Section 707.13 the judge has 
the petition filed in the office of the clerk of the courts. He must 
conduct a hearing on the petition not less than twenty days after it is 
filed. At the hearing he may hear evidence upon the matters and 
things averred in the petition. 

In an old annexation case, decided under a statute similar to the 
present statutes relating to incorporation, the Supreme Court said 
relief must be directly sought as provided in the code, (Section 707.11) 
and not collaterally. This was doubtless correct if the court meant that 
there can be no collateral attack where the commissioners (or trustees) 
act erroneously; however, it would not follow if they had no jurisdic- 


tion in the first place. 
The curious thing is that the statute requires that the petition for 





56 Hall v. Siegrist, Recorder, 13 Ohio Dec. (N.P.) 46 (Com. PI. 1902). 

57 City of Lockland v. Shaver, 44 Ohio App. 189, 98 N.E. 2d 643 (Com. PI. 1950). 

58 Onto Rev. Cope § 707.12. 

59 Craft v. Schaeffer, 34 Ohio L. Abs. 548 (1941); Hacker v. Payne, 7 Ohio App. 25, 
27 Ohio C.A. 449, 29 Ohio C.D. 424 (1916); Ritter v. Falkenburg, 49 Ohio L. Bul. 277 
(Com. P1. 1904). 

60 Blanchard v. Bissell, 11 Ohio St. 96 (1860). 
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injunction be dismissed if the judge finds that none of the bases of 
attack listed in Section 707.11 are present. We say “curious” for two 
reasons. In the first place, the Section 707.11 bases of attack are stated 
in the disjunctive; one may rely on any one or all of them as he 
thinks may be demonstrated. Section 707.13 consistently permits the 
court to hear evidence upon anything averred in the petition and 
then, inconsistently calls for dismissal of the petition if none of the 
several listed grounds of attack is found to exist. In the second place, 
the section opens a township trustee method proceeding to the same 
grounds of attack as a proceeding under the county commissioner 
method although under the primary statutory provisions, as we have 
seen, the township trustee method lacks the meagre substantive re- 
quirements of the commissioner method. For example, the court on 
judicial review may determine that the limits of the proposed 
municipality are unreasonably small or large although the township 
trustees had no discretion in the matter. 

Section 707.28 sets forth the procedure for the “‘proper division,” 
between the village and the township or townships from which it has 
been carved, of real and personal property of the township or town- 
ships and of funds for township purposes on hand or in process of 
collection. The division is made by the probate court of the county 
of situs of the village upon application of the village. The statute does 
not provide a standard to guide the probate judge; it does no 
more than require him to take the indebtedness of each township 
into account. This is not to require apportionment of township 
indebtedness. 

A court of appeals has held that where there was no township 
indebtedness other than certain accounts and notes (presumably of a 
current character) the probate court was not in error in ruling that 
the only factor to consider in making a proper division was taxable 
values in the township and the village.*! On this basis, if the taxable 
values in the township were $10,000,000 and in the village a like 
amount, the split would be fifty-fifty, as it were. Assuming the presence 
of a township funded debt of $200,000, how would that factor be taken 
into account—by deducting the amount from total divisible assets 
before making a division? The statute does not tell us. 

What property and funds are divisible? In the last-mentioned case 
it was decided that township funds, as follows, were divisible: 


a. Special assessment fund (the report does not show whether 
any of the property benefitted lay in the village or why it 
was not to be considered as dedicated to payment of the 
cost of the improvements for which they were levied. Surely 
debt service levies to provide for payment of bond principal 
and interest would not be subject to division). 





61 In re Village of Eastlake, 88 Ohio App. 25, 96 N.E. 2d 435 (1950). 





—_————., 
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b. Firemen’s indemnity fund. 

c. Money received from liquor permits. 

d. Tax receipts for the five months after the village came into 
existence. 

e. Funds on hand or in process of collection arising out of 
the general levy. 

f. The general fund. 

g. Gasoline or liquid fuel fund. 


How would the taxable values factor of allocation work as to 
township real estate where, for example, the only parcel was the 
township hall? Suppose the realty were situated in the village? 

What of township contracts? Are they not property? Bilateral 
contracts involving township performance would complicate the 
problem. Loss of territory to a village might weaken the township’s 
ability to perform. Is its situation to be aggravated by transferring an 
interest in the benefits of the contract to the village? Surely, the 
probate court could exact that the burden also be shared. 

The statute provides that the findings and orders of the probate 
court shall be final. This does not preclude appellate review on 
questions of law in view of Section 6 of Article IV of the Ohio Con- 
stitution, which provides that the courts of appeals shall have juris- 
diction, as may be provided by law, to review judgments on final orders 
of courts of record inferior to them.® 

In an old circuit court case Section 5 of Article XII of the Ohio 
Constitution had been interpreted to forbid the division of the proceeds 
of a township tax with a village unless there were a correlative village 
function to which the village share might still be applied in the 
village.*8 That section reads: 


No tax shall be levied, except in pursuance of law; and every 
law imposing a tax, shall state, distinctly, the object of the 
same, to which only, it shall be applied. 


It seems pretty clear that this provision is directed to state, not local 
levies. This was pointed out in the recent Eastlake case,®* but the court 
relied, as well, upon the conclusion that the township funds in 
question were equally applicable to village purposes in any event. 
The probate court had, in the Eastlake case, ordered the township 
to maintain the roads in the village throughout the year after in- 
corporation. This went beyond its statutory authority as to division of 
property and funds. By the time the court of appeals so declared, the 
year had run (apparently without compliance by the township), and 
the court did not actually modify the judgment below in this respect. 





62 Id. 
63 Township of Northfield v. Village of Macedonia, 21 Ohio C.C. (N.S.) 445 (1907). 


64 Supra, note 61. 
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The final act to bring the new municipality into operating status 
is election of officers.6° This may be done at a special election held not 
later than six months after incorporation. The agent for the petitioners 
sets the date of this election. If a special election is not held, the 
initial election of officers of the municipality is the first general election 
after its creation.® 

There are similar validating provisions relating to irregular in- 
corporation and annexation proceedings.*? They will be treated 
together in this paper at the close of the discussion of annexation. 


ANNEXATION IN GENERAL 


In 1892 the Ohio Supreme Court decided that the General 
Assembly had power to detach territory from a municipality by 
special act.*8 The statute in question was considered local in nature and 
consistent with the constitutional ban on special legislation conferring 
corporate powers since it merely detached territory.*® Annexation is 
another matter. It at least has the effect of making corporate powers 
available in new territory. The more compelling consideration today, 
as to both topics, is the Home Rule Amendment of 1912, which ordains 
that provision be made by general laws for the incorporation and 
government of municipalities.7° We suggest that special legislation as 
to annexation or detachment would be out of harmony with the Home 
Rule Article.7! In a broad sense, annexation is an aspect of incorpora- 
tion— it makes additional people a part of the body of inhabitants 
constituting the corporation. Conversely, detachment would usually 
reduce the members of the corporate body. Both annexation and 
detachment, moreover, affect municipal government directly, in terms 
of jurisdiction but not of structure and general powers and procedures. 





65 Onto Rev. Cope § 707.21. 

66 Onto Rev. Cope § 707.27 through 707.26 relate to proceedings involving terri- 
tory situated in more than one county, jurisdiction of municipal officers and proceed- 
ings to change municipal names. 

67 Onto Rev. Cope § 707.27 and 709.21. 

68 Metcalf, Auditor v. State, 49 Ohio St. 586, 31 N.E. 1076 (1892) . 

69 Ohio Constitution, Article XIII, Section 1, forbids the enactment ot any “spe- 
cial act conferring corporate powers.” 

70 Ohio Constitution, Article XVIII, Section 2, provides, in part, that “General 
laws shall be passed to provide for the incorporation and government of cities and 
villages .. .” 

71 In Schultz v. City of Upper Arlington, 88 Ohio App. 281, 97 N.E. 2d 218 (1950), 
annexation was classified as a matter of a “general nature” as distinguished from a 
home rule subject. It will be remembered that Section 26 of Article II of the Ohio 
Constitution requires that all laws of a “general nature” shall have a uniform opera- 
tion throughout the state. This point is noted in passing. The basic proposition here 
is that the Home Rule Amendment outlaws special legislation as to municipalities. 
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Is annexation a home rule matter? The Supreme Court of 
Missouri recently decided that the constitutional grant of authority to 
a city to amend a home-rule charter was broad enough to enable the 
city to annex territory lying just across a navigable river in the next 
county without benefit of enabling legislation.?? The court character- 
ized the power as necessary to the objects and very existence of the 
municipality. 

A recent Ohio appellate court decision affords a strong contrast. 
As will appear more fully later the Ohio annexation statute requires 
that annexation initiated by freeholders residing in an area proposed 
to be annexed be accepted by the governing body of the municipality. 
The home rule charter of the City of Upper Arlington rendered such 
an annexation subject to compulsory referendum. The court refused 
to give effect to the charter provision. Annexation was treated as a 
subject of a general nature, state-wide in scope and, thus, not within 
the constitutional grant to municipalities of all powers of local self- 
government. The statute, accordingly, controlled. The charter pro- 
vision was set aside as in conflict with the statute." 

Certainly a rational argument can be made to sustain the con- 
clusion that the power of annexation is not a home rule power. It 
involves people, territory, and interests beyond the limits of a munici- 
pality. Policy considerations affect the state and the larger local com- 
munity as well as the municipality. This is far from saying, however, 
that a municipality is not even free to provide, by home rule charter, 
who shall speak for it in accepting annexations initiated by outside 
folks. Is that not an internal arrangement which does not affect the 
basic policy of the statute? 

Provision for annexation, in reality, is an extension of the power 
of incorporation. Statutes relating to the general subject of incorpora- 
tion of villages and of annexation of territory to villages already 
created are, the Ohio Swpreme Court has declared, to be treated as 
one for purposes of construction and interpretation."4 

Two modes of anexation are authorized by the Ohio Revised 
Code. They are: (1) annexation on application of adult freeholders 
residing on territory adjacent to a municipality;75 and (2) annexation 
on application of a municipal corporation.’® A related subject, con- 
solidation and merger of municipalities, ™ is not within the scope 





72 State ex inf. Taylor, Atty. Gen., ex rel. Kansas City v. North Kansas City, 360 
Mo. 374, 228 S.W. 2d 762 (1950). 

78 Schultz v. City of Upper Arlington, supra, note 71. Accord: City of Cincinnati 
v. Rosi, 92 Ohio App. 8, 109 N.E. 2d 290 (1952). 

74 Shugars, Clerk v. Williams, 50 Ohio St. 297, N.E. 248 (1893) . 

75 Onto Rev. Cove § 709.02 et seq. 

76 Onto Rev. Cove § 709.13 et seq. 

77 Onto REv. Cone § 709.22 et seq. 
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of this paper. The two modes of annexation have several elements in 
common and because of this will be treated insofar as possible, together. 


I. ANNEXATION ON APPLICATION OF FREEHOLDERS 


The inhabitants residing on territory adjacent’® to a municipality 
may, by petition to the county commissioners,’® apply for annexation 
to the municipality. The petition must be “signed by a majority of 
the adult freeholders residing on such territory, and shall contain the 
name of a person authorized to act as the agent of the petitioners . . . 
and a full description of the territory, and be accompanied by an 
accurate map*® or plat thereof.” The petition must be presented at 
a regular session of the commissioners, and when presented the same 
proceedings must be had “as far as applicable, and the same duties 
in respect thereto shall be performed by the commissioners and other 
officers, as required in case of an application to be organized into 
a village. .. .”"81 

The territory to be annexed must be adjacent to the municipal- 
ity.82. Any other substantive limitation upon the commissioners must 
come from the statutes pertaining to incorporation, which, by Section 
709.03 are made a part of this annexation procedure “as far as ap- 
plicable.” Does this reference incorporate Section 707.07, which gives 
the commissioners discretion to determine if the territory is un- 
reasonably large or small and if it seems right that annexation (in- 
corporation) be granted? The commissioners are required by Section 
709.03 to perform the “same duties” with respect to annexation pro- 
ceedings as they do with respect to incorporation proceedings. This 
clause appears to authorize their use of discretion, and, in fact, would 
appear to be of little force in the statute if construed otherwise 
because directly preceding the clause it is stated the same “proceed- 
ings” shall be had as far as applicable as in applications for incorpora- 
tion. It may be suggested that one clause relates to procedure and the 





78 Does the word “adjacent” mean the same here as in § 707.04? It was said in 
Hall v. Siegrest, Recorder, 13 Ohio Dec. (N.P.) 46 (Com. Pl. 1902), that the unplotted 
land covered in an application for incorporation must have some community of in- 
terest with the plotted area. As a matter of policy and in the larger sense of “com- 
munity,” this should be so as to annexation. 

79 Suppose, as is not uncommon in these days of rapid urban growth there are 
competing efforts to incorporate an area and to annex it to a municipality. The pre- 
vailing view in other states is that the first proceeding initiated has priority. See Town 
of Greenfield v. City of Milwaukee, 259 Wis. 77, 47 N.W. 2d 292 (1951). There is some 
suggestion in Ohio that the time of filing with the cognizant public body should con- 
trol. See City of Cincinnati v. Rosi, supra, note 73; State of Ohio ex rel. Chisholm v. 
McKenzie, 16 Ohio C.C. (N.S.) 172 (1906) . 

80 As to the accuracy of the map, see note 19, supra. 

81 Onto REv. Cope § 709.03. 

82 Territory on the opposite bank of a navigable river is “contiguous.” Blanchard 


v. Bissell, 11 Ohio St. 96 (1860). 
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other to substantive discretion in the commissioners. This very point 
has never been isolated in a court decision; however, an early Supreme 
Court case appears to assume the substantive power in the com- 
missioners.*4 


Although the substantive discretion of the commissioners under 
Section 707.07 is carried over by Section 709.03, it does not follow 
that jurisdictional limitations of Section 707.02 are also incorporated. 
In fact, it appears they are not as they are neither a “proceeding (s)” 
nor “duties” with respect to “proceedings” as those terms are used in 
Section 709.03. Therefore, the territory to be annexed need not be 
platted; nor is it material that it includes a county or village in- 
firmary.5* 


The provisions governing qualifications of petitioners vary ma- 
terially from those under the head of incorporation. Incorporators 
must be resident electors. A petitioner for annexation must be an 
inhabitant of the area to be annexed and be an adult freeholder. 
Thus, a county cannot institute proceedings as it can hardly be said 
to be a “freeholder,” or to “reside” in the area to be annexed.* It is 
also difficult to make out a private corporation as a qualified peti- 
tioner under Section 709.02. A corporation may be a resident or an 
inhabitant for purposes of a particular statute, but it is difficult to 
perceive how it can be an “adult freeholder.” The Attorney General 
has ruled that a private corporation was qualified under Section 
709.02.8° The economic interest of the corporation may be very great, 
but if it is to be recognized by the statute we would expect to find some 
better terminology than “adult” or “freeholder.” “Adult” denotes a 
natural person of legal age; a ‘‘freeholder” includes the holder of a 
life estate, which is something that a corporation cannot be.§7 


A petition must contain an accurate description of the territory 
and the name of a person to act as agent for the petitioners. More than 
one agent may be named. The other elements to be included in a 
petition for incorporation are not applicable.%* 

It will be recalled that Section 707.05 provides that the com- 


missioners are to cause a petition for incorporation to be filed in 
the county auditor’s office for sixty days and to fix a date for hearing 





83 Hulbert v. Mason, 29 Ohio St. 562 (1876). See also 1931 Ops. Atty. Gen. (Ohio) 
No. 3836. The Hulbert case was overruled, on other grounds, by Geauga Improvement 
Ass’n v. Lozier, 125 Ohio St. 565, 182 N.E. 489 (1925). 

84 1946 Ops. Atty. Gen. (Ohio) No. 1335. 

85 1946 Ops. Atty. Gen. (Ohio) No. 1399. 

86 1950 Ops. Atty. Gen. (Ohio) No. 1784. 

87 The attorney general took the position that “adult” was used simply to exclude 
minors for their own interests. The language, however, is positive and adult could 
hardly refer to other than individuals. 

88 Such as the name proposed for a municipal corporation. 








520 OHIO STATE LAW JOURNAL [Vol. 13 


which must be more than sixty days after the filing. The agent of 
the petitioners must publish a notice of the petition. 

It would appear that Section 707.05 is completely applicable to 
annexation proceedings but the court, in Pollock v. Toland, held that 
the part of the “section which states that the petition shall be filed 
with the county auditor, simply provides for a safe and proper place 
for its deposit . . .” and is inapplicable.8® This is a strained, if not a 
wholly unwarranted, construction of plain and unambiguous language. 
It is hardly to be considered authoritative in view of an earlier case 
in which the Supreme Court decided that notice must be posted for 
six consecutive weeks in the area to be annexed. 

Section 707.06 requires that the hearing be public, that interested 
parties may appear and contest the granting of the prayer of the 
petition, and that the petition may be amended.®! In Shugars, Clerk v. 
Williams,®? the Supreme Court declared, in effect, that the incorpora- 
tion and the annexation sections are in pari materia; it was determined 
that the power to amend conferred by Section 707.06 is available in 
annexation proceedings. It appears that Section 707.06 is applicable in 
its entirety. 

Sections 707.08, 707.09, and 707.10 are inconsistent with Section 
709.03 and are inapplicable in this context. These sections relate to 
procedural steps to be taken after the commissioners have ordered 
incorporation. Those steps include the making of journal entries, 
the filing of the papers in the proceeding, and subsequent action by 
the county with the county recorder. The last sentence of Section 
709.03 requires that annexation papers be deposited with the city 
auditor or clerk. 

“At the next regular session of the council of the municipality, 
after the expiration of sixty days from the date of such filing, the 
auditor or clerk shall lay the transcript and the accompanying map or 
plat and petition before the council. Thereupon, the council, by 
resolution or ordinance, shall accept or reject the application for an- 
nexation.”’%4 

In Decker v. City of Toledo,®® the city council of Toledo had 
delayed action on an annexation petition for two years and eight 
months. The court held the city council had not lost its jurisdiction. 





89 1 Ohio C.C. (N.S.) 315, 15 Ohio Cir. Dec. 75 (1903). 

90 Franklin v. Croll, 31 Ohio St. 647 (1877). 

91 Concerning amendment and an agent’s authority with respect thereto, see text 
above note 26, supra. 

92 Note 74, supra. 

93 “The final transcript of the board and the accompanying map or plot and peti- 
tion shall be deposited with the auditor or clerk of the municipal corporation to which 
annexation is proposed to be made, who shall file such records in his office.” 

94 Onto Rev. Cope § 709.04. 

95 56 Ohio App. 344, 10 N.E. 2d 955 (1937). 
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The word “thereupon” was taken to mean simply “thereafter” and 
not “immediately.” It may be granted that council is not bound to 
act without a moment’s delay, but this is not to say that time avail- 
able is not limited by considerations of reasonableness. In two years 
and eight months, under present-day conditions, an area could so 
change that it would be very different from the one presented in the 
petition to the county commissioners. This might be particularly 
prejudicial to the interests of new inhabitants of the territory. 

Section 709.05 reads: “If the resolution or ordinance rejects the 
application, no further proceedings shall be had, but such rejection 
shall not be a bar to application thereafter to the county commissioners 
on the same subject.” If an application is allowed the next step is the 
completing and filing of records of the proceedings.®® 

In the Decker case, an “annexation” ordinance had originally 
been voted down in council. A new council was elected; a motion to 
reconsider was adopted, and annexation was approved. The court 
concluded that the original vote did not bar “further proceedings” 
because the statute reads “reject” and there was no rejection here but 
only a failure to accept annexation. Even if it were a rejection the 
court declared the council retained jurisdiction through the motion 
to reconsider and “such legislative action is not fully disposed of 
until a vote to reconsider has been defeated, or the time for making 
such motion has passed.” It is true that council action is not final until 
the period for reconsideration under council rules has expired, but 
the suggestion that the form of the ordinance—affirmative or negative 
—is controlling lacks substance. 


II. ANNEXATION ON APPLICATION OF MUNICIPALITY 


Annexation on application of a municipal corporation is also 
instituted by a petition to the county commissioners. The council of 
the municipality must pass an ordinance directing the solicitor of 
the municipality, or some one to be named in the ordinance, to 
prosecute the necessary proceedings. Only “contiguous territory” may 
be annexed. The other method, it will be recalled, applies to “adjacent” 
territory. It is not believed that a difference in meaning was intended. 
“Like proceedings shall be had in all respects, so far as applicable,” 
as are required under the freeholder method.®? This section incor- 





96 The “further proceedings” referred to here are the filing by the municipal 
clerk of two certified transcripts of the annexation proceedings, one with the county 
recorder and one with the secretary of state. Onto Rev. Cope § 709.06; Bach v. Goff, 
24 Ohio C.C. (N.S.) 561, 34 Ohio Cir. Dec. 766 (1904); aff'd without opinion, 70 Ohio 
St. 508, 72 N.E. 1154 (1904). 

97 Onto REv. Cope § 709.15. 
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porates the substantive and procedural elements of the code sections 
which relate to annexation on application of freeholders which, in 
turn, incorporate the substantive and procedural elements of the code 
sections which relate to incorporation of villages.°8 A municipality 
doubtless may annex contiguous unplatted lands and also lands which 
include a county or village infirmary.®® This latter conclusion is 
supported by the provisions of Section 709.17, which specifically 
disenfranchise, for this particular vote, electors who are inmates or 
resident employees of a county institution that is located in an area 
sought to be annexed. 

When annexation is instituted by a municipality the applicant 
need not appoint an agent as is required in the freeholder method.! 
The statute does ordain, as we have seen, that the council in the 
ordinance authorizing the annexation, direct the municipal solicitor 
or someone else named in the ordinance to prosecute the proceedings 
necessary to effect annexation. The procedure of the freeholder method 
it not “applicable” in this context. 

The most pronounced difference between the two modes of 
annexation is provided in Section 709.17 which requires an election 
to be held in the “area sought to be annexed at the next general or 
primary election occurring more than thirty days after the ordinance 
which initiates the annexation proceedings is passed by the municipal 
council. All annexation proceedings are stayed until the result of 
the election is known. If the vote is against annexation no further 
proceedings shall be had . . . for five years.” It should first be pointed 
out that the vote is by electors of the entire unincorporated area of 
the township and not the area to be annexed. 


Prior to a statutory amendment of 1947 the election was con- 
fined to voters residing in the area proposed to be annexed. From the 
urban standpoint this is extremely backward legislation. Urban growth 
is vigorously outward and it is bad enough, from the municipal point 
of view, to be confronted with a power of veto in the electors of the 
area proposed to be’annexed, let alone to face a possible veto by the 
voters of the full township. It is to be noted, however, that an adverse 
vote under this section is not a bar to annexation upon application of 
freeholders.1°1 

The five-year limitation is difficult to justify under any circum- 
stances, particularly when the rapidly changing character of districts 
adjacent to municipalities is considered. It is common knowledge that 
the complexion of an area can be changed from open country to 
shopping center in much less than five years. Further, the residents 





98 See Onto REv. Cope §§ 709.15 and 709.03. 

99 1946 Ops. Atty. Gen. (Ohio) No. 1335. 

100 Pollock v. Toland, 1 Ohio C.C. (N.S.) 315 (1903). 
101 1949 Ops. Atty. Gen. (Ohio) No. 745. 
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of the unincorporated area of the township not to be annexed are not 
without recourse. They may seek judicial review to determine if the 
annexation is right, just, and equitable.1° 

The requirement of an election when a municipality institutes 
annexation proceedings was added in 1945. Prior to this an area could 
be annexed against the wishes of its inhabitants.1°* An interesting 
question which has never been decided is this: Did the addition of 
this election section take away the discretion of the commissioners in 
granting or denying the application for annexation? May they still 
determine if it is right that annexation be granted or that the area 
to be annexed is unreasonably small or large? One possible argument 
is that the election procedure replaces the discretion of the com- 
missioners, and they, at the most, may only re-examine errors in 
procedure. This is particularly plausible if Section 709.17 is considered 
a special law which modifies the prior general laws in this particular 
aspect. Another obvious alternative is that the election is to amplify 
the wishes of the township and persons involved and only implements 
the final policy determination of the commisioners. No aid is re- 
ceived from case law. 

Another, and perhaps the final, difference between the two 
methods of annexation arises after the election has been held and the 
county commissioners have approved the application for annexation. 
Under the freeholder method, if the proceedings are not enjoined, 
it is necessary, in order to complete annexation that the municipal 
council pass an ordinance accepting the application for annexation. 
Is this requirement “applicable” where the council instituted the 
proceedings? The Attorney General has expressed the opinion that it 
would be “useless and absurd” to require this in instances where the 
council was the initiating force which is not the situation in the 
freeholder method.!°* An opposite result was reached in one common 
pleas decision,!°> but the Attorney General’s opinion appears more 
persuasive. Why have council reaffirm its desire for annexation? 

A problem of some difficulty would be presented were a munici- 
pality, which is barred by an election from annexing an area, to 
institute proceedings to annex a larger territory embracing the original 
area. A related problem would arise if only part of the area formerly 
attempted to be annexed were made the subject of a later proceeding. 
If the change in area were superficial the second proceeding would 





102 Hall v. Siegrist, supra, note 78. 

103 This is obvious from the language of the pre-1945 statutes. In an 1895 case it 
had been unsuccessfully urged that annexation without consent of those affected would 
be unconstitutional since it would involve taxation without consent for local objects 
already accomplished. State ex rel. v. Cincinnati, 52 Ohio St. 419, 40 N.E. 508 (1895). 

104 1939 Ops. Atty. Gen. (Ohio) No. 1266. 

105 Shipbaugh v. Kimball, 7 Ohio N.P. (N.S.) 514, 19 Ohio Dec. (N.P.) 33 (Com. 


Pl. 1908). 
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be vulnerable. If there were a substantial difference in area and the 
case for annexation in the second proceeding were not the same on the 
merits it should not be considered barred unless we are going to say 
that the bar automatically controls as to any or all of the original area. 


JupiciaL REVIEW 


Annexation, whether commenced upon application of a citizen 
or of a municipality, is subject to judicial review. This review is by 
suit against the municipal clerk or auditor to enjoin further proceed- 
ings.!°6 In a backhanded way Section 709.07 allows judicial review, at 
the instance of “any interested person,” in annexation proceedings 
on application of freeholders. The statutes relating to annexation upon 
application of a municipality are silent as to judicial review. On the 
merits, it is by no means clear that the injunction procedure is avail- 
able. Section 709.16 simply provides that where a municipality takes 
the initiative like proceedings shall be had in all respects, “as far as 
applicable, as are required” in the other method of annexation. Judi- 
cial review is permissible under the other method but not required. 
In the cases it has simply been assumed that this form of judicial re- 
view was available. 

Under the freeholder method, after the municipal council passes 
the resolution accepting annexation, the record of proceedings is 
forwarded to the auditor or clerk of the municipality. A petition for 
injunction may be filed within sixty days from this time. In instances 
where the municipality commences annexation, as has been pointed 
out, formal acceptance is not required. It would appear, then, that in 
such an instance, a petition for an injunction must be filed within 
sixty days from the time the county commissioners file the papers 
with the municipal auditor.1°7 Sections 709.08 and 709.09 relate to 
the making of the record after an injunction suit. 

Since Section 709.03 embraces by reference the procedure used 
in incorporation of villages, the same rules apply as to proper party 
plaintiff, filing of petitions, discretions of the court and appeal. 

The policy with respect to judicial review is subject to the same 
criticism in this context as in incorporation proceedings. 


WHEN ANNEXATION Is COMPLETE—APPORTIONMENT 


In the case of annexation at the instance of freeholders, the 
territory is to be deemed a part of the municipality when the resolu- 





106 Onto Rev. Cope § 709.07. 
107 We do not have great confidence in this statement; the statutes do not give 


one enough help! 











1952] MUNICIPAL AND TERRITORIAL CHANGES 525 


tion or ordinance accepting annexation has been adopted. This is the 
case even though, in a given situation, the clerk has not completed 
the record!°8 or the municipal council has not, by ordinance, accepted 
the apportionment of debts and funds required by Section 709.12. 
There is no express provision on this point with respect to municipally 
initiated annexation. If judicial review is available, as has been assumed 
in the cases, the annexation could not be perfected until the expiration 
of the sixty-day period for filing an injunction proceeding or the 
final disposition of such a proceeding adversely to the plaintiff, as the 
case might be. 

Section 709.12 provides for apportionment of township indebted- 
ness and “unencumbered balance (s) on hand,” by the county auditor. 
The apportionment “shall not be in effect until it is accepted by 
ordinance or resolution of the legislative authority of the annexing 
municipal corporation.” The passage of such resolution or ordinance 
shall be necessary to the validity of the annexation. 

It would appear that apportionment should be made at the date 
on which annexation becomes complete; otherwise, matters would 
be most awkward since everything would have to be pro-rated. So it 
would be, were apportionment to be made as of the date annexation 
proceedings were initiated.1°® The language of the statute lends some 
support to a contrary conclusion. It is to the effect that the auditor 
shall make the apportionment when annexation proceedings have been 
commenced. Conceivably, this was designed to facilitate final action. 
A strong countervailing consideration is that to say, in effect, that the 
county auditor may determine the apportionment date, is to give him 
a discretion affecting the substance of the apportionment, whereas it 
is pretty clear from the remaining language of the section that his 
function was intended to be ministerial. 

Once the municipality accepts apportionment by ordinance, it is 
bound and cannot later ask for a reapportionment because of newly 
discovered matters.11° 

Debt must be apportioned if the area being annexed would not 
as a part of the municipality be subject to township debt service tax 
levies. The statute requires that the apportionment be made in the 
proportion of the total tax duplicate for the annexed area to the total 
tax duplicate for the unannexed portion of the township. In other words, 
if each such total were $10,000,000 the proportion would be: one is to 
one! No doubt, what was contemplated was that the municipality 





108 Onto Rev. Cove § 709.10 provides that when the resolution or ordinance 
accepting annexation has been adopted by the legislative authority of a municipal 
corporation the affected area is “deemed a part of the municipal corporation.” 

109 1943 Ops. Atty. Gen. (Ohio) No. 6475. In State ex rel. Ellis, City Solicitor v. 
Heuck, County Auditor, 42 Ohio App. 367, 182 N.E. 141 (1932), the latter procedure 
was followed but the question was not at issue. 

110 State ex rel. Ellis, City Solicitor v. Heuck, County Auditor, supra, note 109. 
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would assume a share of the township debt bearing the same ratio 
to the total “net indebtedness” of the township that the total tax 
duplicate for the annexed area bore to the total duplicate for the 
township as it stood with the annexed area included. 

There is no definition of “net indebtedness.” Perhaps the courts 
would indulge a look at the Uniform Bond Act for light on the sub- 
ject. For purposes of that act net indebtedness is determined by de- 
ducting from the total of the par value of the outstanding bonds and 
votes of the local unit the amount held in sinking funds and other 
indebtedness retirement funds for their redemption. (Certain obliga- 
tions such as bonds issued in anticipation of the collection of special 
assessments are excluded from gross debt for this purpose.) 

The municipality is required to provide for debt service on that 
portion of township debt assumed by it. The municipality does not, 
however, deal directly with the holders or creditors but transmits 
funds to the proper township authorities for application. The statute 
does not expressly refer to interest on debt; it speaks of final redemp- 
tion of the township debt, which smacks of principal. 

It is required that any unencumbered balance on hand in any 
township fund, except a fund required by law for retirement of town- 
ship indebtedness, shall be divided on the same basis as the burden of 
net indebtedness. 

Unlike Section 707.28, which applies to incorporation, this ap- 
portionment section does not refer to taxes and other funds in process 
of collection. Thus, no division of them is indicated. Again, this sec- 
tion is silent as to township realty and tangible personal property. 
Accordingly, no division is called for. 

One interesting question which seems to have received little 
judicial consideration, is what is the effect of annexation on contracts 
which relate to the annexed area and which were entered into by the 
township before annexation was complete. Annexation does not, of 
course, impair the obligations of contracts. Conceivably, contracts 
relating to the annexed area could be deemed to involve indebtedness 
within the meaning of the apportionment statute, but this would pro- 
duce an inequitable result where all the services under the contract 
were rendered in the area to be annexed. In State ex rel. Dayton 
Power &Light Co. v. Lutz,!1! the township trustees had entered into 
a contract providing for lighting certain territory which was annexed 
to Dayton. The Court declared the land in such area was still liable 
for special assessments, as provided under the contract, even though 
no apportionment under Section 709.12 had been made. The result 
in this case is fair, but a better thought out apportionment statute 
might have prevented this litigation. 





111 14 Ohio L. Abs. 130 (App. 1933). 
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EFFECT OF ANNEXATION 


When annexation has been completed under either method the 
inhabitants of the annexed area “shall have all the rights and privileges 
of the inhabitants within the original limits” of the municipality.'!? 
Conversely, it doubtless follows that they have the same duties as the 
inhabitants of the municipality. 

Apparently one of the “rights and privileges” gained by inhab- 
itants of the area annexed is to vote in municipal elections, without 
first satisfying the general residence qualifications for an elector. This 
point has never been isolated in a case but has been assumed in 
judicial proceedings.11% The wording of the statutes includes this 
result, and there is no actual conflict with the general election laws 
as this is a special law which is an exception thereto. 

By statute, territory annexed to a municipality becomes a part 
of the municipal school district; the title to school property in the 
territory is vested in the board of education of the municipality.’ 

When territory is annexed the municipality gains control over all 
highways and roads in the area;115 this is subject, however, to the 
existing grades.11° The municipality is amenable to liability under 
existing statutes.117 Any action for injury done to highways or roads 
must be prosecuted by the municipality and not by township trustees 
or county commissioners.118 

The Code contains validating provisions with respect both to 
irregular incorporations and irregular annexation. They have not 
been authoritatively interpreted. The section as to incorporation 
reads: 

“No error, irregularity, or defect in any proceeding for the crea- 
tion of a municipal corporation shall render it invalid if the territory 
sought to be incorporated has been recognized as such municipal cor- 
poration, and if any tax levied upon it as such has been paid, or if 
it has been subjected to the authority of the municipal legislative 
authority without objection from its inhabitants.”119 


This applies to both methods of incorporation. It will be seen 





112 Onto Rev. Cope § 709.10. 

113 Bach v. Goff, supra, note 96. 

114 Onto Rev. Cope § 3311.06. 

115 Lawrence Railroad Company v. Commissioners, 35 Ohio St. 1 (1878). By 
this is meant local control, subject to such state and federal control as may be exercised 
with respect to state and U.S. highways. 

116 City of Dayton v. Haines, 12 Ohio App. 439 (1919). 

117 As to claims arising after annexation. From that point the municipality has 
a statutory duty, under Section 723.01, to keep streets in repair. 

118 Lawrence Railroad Company v. Commissioners, supra, note 115. 

119 Onto REv. Cope § 707.27. 
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that the first two conditions are stated in the conjunctive and the 
third in the disjunctive. The section relating to annexation applies 
only to annexation at the instance of a municipality.!*° It contains the 
same three conditions as the incorporation provision but expresses 
all of them in the conjunctive. It would be of some interest to engage 
in interpretive speculations about recognition of a municipality, and 
so on, but we shall forebear. 

There is a very badly worded old statute which permitted annexa- 
tion of part, and doubtless all, of a village to an adjoining city. It was 
so unhappily drawn that its meaning was difficult to determine. The 
revisers have changed its language in an effort to make it reasonably 
clear. Their revision of the principal section is reproduced below.1?! 
As it now reads, it plainly permits annexation to a city only of a part 
(not all) of an adjoining village. Action is initiated by (a) application 
of the legislative authority of the city and (b) written request of 
a majority of the voters of the territory of the village or of two-thirds 
of the resident voters of any part of the territory of the village. Pre- 
sumably this reference to “any part” is to the particular part proposed 
to be annexed. The statute formerly authorized the county commis- 
sioners to cause the “alteration” to be made responsive to the applica- 
tion and required the commissioners to proceed in accordance with 
the general annexation statutes “as far as applicable.” The revision 
omits the quoted phrase. This does not expressly take into account 
the existence of two methods of annexation of unincorporated terri- 
tory, but it does not appear that there are differences which are 
significant for present purposes. 

The statute employs the same faulty formula for apportioning 
debt as the general annexation statute. ““The apportionment shall be 
made in the proportion of the total tax duplicate for the annexed 
territory transferred to the city to the total tax duplicate remaining 
in and for the unannexed portion of the village.” In other words if 
half of the village, in terms of taxable values, were taken, the pro- 
portion would be one is to one! 


The home rule aspects of this statute have already been con- 
sidered. 





120 Onto Rev. Cove § 709.21 makes this clear by reference to section numbers. 

121. Onto Rev. Cope § 709.35: When a city and a village adjoin each other, and 
the inhabitants of territory constituting any part of such village desire to be annexed 
to such adjoining city, on application of the legislative authority of the city and on 
written request of a majority of the voters of the territory of such village, or, on the 
written request of two thirds of the resident voters of any part of the territory of such 
village, the board of county commissioners may cause such alteration to be made, and 
the boundaries of the city and the village, respectfully, to be established in accordance 
witth [sic] the application and request, and such territory thereafter shall constitute 
part of the city. In all such proceedings, the board shall be governed by sections 709.02 
to 709.21, inclusive, of the Revised Code. 
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In 1938 provision was made by statute for the adjustment of the 
boundaries of adjoining municipalities by mutual consent.!2? The 
legislative authorities of two adjoining municipalities may agree by 
reciprocal ordinances to a change in “the boundary line separating” 
them, but such action may not effect transfer of territory inhabited by 
more than five voters. The ordinances are certified to the county 
commissioners and that board must proceed by resolution to approve 
the change and to make such adjustment of funds, unpaid taxes, 
claims, and other fiscal matters as it determines to be proper. 


DETACHMENT (DISANNEXATION) 


Prior to the adoption of the Home Rule Amendment in 1912 it 
was determined that detachment of municipal territory was a local 
concern and, thus, not within the requirement that laws of a general 
nature have uniform operation throughout the state.1*3 Whatever the 
merits of that decision, it is clear enough to the writers that the Home 
Rule Amendment contemplates that there be no more special legisla- 
tion as to municipalities.1*4 

If annexation and detachment are on a common footing, so far 
as state-local relations are concerned, detachment is no longer to be 
considered a local affair. If they are not on common ground, we might 
wind up by placing detachment in the home rule category. 

To the extent that the ground for detachment is that an area 
has never been or at least is not now suitable for urbanization, it is 
difficult, rationally, to say that the decision is necessarily for the 
municipality to make. It can be urged with some conviction, however, 
that cutting off municipal territory on any other ground without 
municipal consent would impair the integrity of the municipality as 
a home rule unit. This contention has been rejected by the Court of 
Appeals for Cuyahoga County in a case involving annexation of part 
of a village to a contiguous city under a pre-home rule statute.!*5 

The statutes authorize three different methods of detachment. 
They are: (1) petition addressed to county commissioners; (2) de- 
tachment by election; and (3) petition to common pleas court. 


PETITION ADDRESSED TO COUNTY COMMISSIONERS 


A majority of the freehold electors!2® owning lands in “any 





122 Onto Rev. Cope § 709.37. 

123 Metcalf, Auditor v. State, 49 Ohio St. 586, 31 N.E. 1076 (1892). 

124 See text above note 70, supra. 

125 See note 6, supra. 

126 Onto Rev. Cope § 709.38. A petition of “freehold electors” owning land in 
the area is required. If there are none, as where corporations own all the land, the re- 
quirement cannot be met. See 1928 Ops. Atty. Gen. (Ohio) No. 3061. 
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portion” of the territory of a municipality may petition the county 
commissioners for the detachment of that portion from the municipal- 
ity, and the commissioners, with the assent of the council of the 
municipality given by ordinance, shall detach the portion from the 
municipality and attach it to any contiguous township, or if requested 
in the petition, shall erect the territory into a new township. Since it 
is not required that the specified area be on the municipal periphery, 
it would be possible, under the language of the statute, to carve a 
new township out of the heart of a municipality. Apportionment of 
indebtedness and monies and credits of the municipality is required. 
“. ... after such apportionment is made each section of the original 
territory by which the indebtedness was incurred shall be primarily 
liable for the portion of the indebtedness so apportioned. . . .” 
Nothing is said concerning municipal property. What of municipal 
facilities situated in the area detached? Does location control? 

The county commissioners have no discretion under this statute. 
Given the proper factors they must grant detachment. There is one 
limitation on their jurisdiction. Where no new township is to be 
formed there must be a contiguous township to which the area may 
be attached. If, as we interpret the statute, the action of the petitioners 
controls, subject to the assent of the municipal legislative body, is 
not the decision of the public question placed in private hands? 


DETACHMENT BY ELECTION 


The inhabitants residing in any portion of a village (not a city), 
“such portion being contiguous to an adjoining township,” and being 
not less than 1500 acres in extent, may request an election upon the 
question of detachment by filing with the board of elections a petition 
which contains “signatures equal in number to fifteen per cent of 
the total number of votes cast at the last general election in such 
territory.”27 The petition must contain (a) an accurate description of 
the affected area, (b) an accurate plat or map of the area, (c) if the 
creation of a new township is sought, the name proposed for it, and 
(d) the name of a person to act as agent for the petitioners. Within 
ten days after the petition is filed the board of elections “shall” deter- 
mine if it conforms to the requirements of the statute. If it does the 
board shall order an election to be held in not less than ten or more 
than twenty days thereafter.128 If a majority of the votes are against de- 
tachment, further proceedings are barred for two years. If the majority 
favor detachment the result, the original petition, and plat and a 
transcript of all the proceedings of the board must be certified by it 
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127 Onto Rev. Cove § 709.39. 
128 Here, again, we have provision for an election on very short notice. 
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to the county recorder who, in turn, must make a record of them and 
certify a transcript of the record to the Secretary of State. The de- 
tachment of territory “shall thereupon be complete.” 

Under this procedure consent of the village legislative body is 
not required. That squarely presents the home rule question previous- 
ly mentioned. 

The requirement that the affected area be “contiguous to an 
adjoining township” has not been taken literally. In a recent unre- 
ported decision of the Court of Appeals of Cuyahoga County!2® de- 
tachment was allowed even though the area to be detached comprised 
a large part of the township and the remainder of the township was 
within the limits of other municipalities with the effect that there was 
no unincorporated township territory at the outset. 

Section 709.40 provides for apportionment of the property, funds 
and indebtedness of the village. It must be made upon the basis of 
the “respective tax duplicates” of the village and detached territory. 
No definite apportionment formula is prescribed. Water pipes and 
sewers are to be considered as property, within the meaning of this 
section, to the extent that they have been paid for from the general 
funds of the village. If the village authorities and public authorities 
“in control of” the detached territory are unable to agree upon an 
apportionment it must be made by the probate court upon application 
either of the authorities of the village or those of the “detached terri- 
tory.” Unless set up as a new township that territory would not have 
governing authorities as such but would, of course, be under jurisdic- 
tion of a pre-existing township. 


PETITION TO CouRT OF COMMON PLEAS 


The owner of unplatted farm lands, annexed to a municipality 
after its incorporation, may petition the court of common pleas of 
the county of situs for detachment at any time after the lands have 
been annexed for five years.18° The proceeding is an adversary con- 
test between the owner as plaintiff, and the municipality as defendant. 
If the court finds the lands are farmlands and not within the original 
corporate limits of the municipality, that the taxes thereon for muni- 
cipal purposes are in substantial excess of the benefits conferred by 
reason of being within the municipality, and that the lands may be 
detached “without materially affecting the best interests or good 
government” of the municipality or the territory therein adjacent to 
the territory sought to be detached, an order and decree may be made 





129 Burroughs v. Wasserman; motion to certify denied by Supreme Court (case 
no. 32869, Jan. 16, 1952). 
180 Onto Rev. Cove § 709.41. 
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by the court that the lands be detached from the municipality and 
attached to the most convenient adjacent township in the same county. 

These sections have been declared constitutional.!3! The objection 
that they involve delegation of legislative power to the judiciary has 
not prevailed. 

There is no provision for apportionment of debt and funds. Would 
not this ground the conclusion that there would be none? The area 
detached would, doubtless, not be subject to municipal debt service 
levies for bonds issued between annexation and detachment, since 
the possibility of detachment existed from the outset. 


CONCLUSION 


Through the efforts of the Bureau of Code Revision and cooperat- 
ing organizations and individuals the State of Ohio has been able to 
take a tremendous stride forward in the organization of its statute law. 
The Revised Code is a significant achievement. It is the basic stage 
in the needed process of continuous revision. The State may now, 
within the Revised Code framework, set about substantive revision, 
“in manageable bites,” of the parts of the Code which call for re- 
examination at the policy level. 

It is to be remembered that all Ohio municipalities, charter and 
non-charter, have substantive home rule powers under the Home Rule 
Amendment of 1912. In a series of decisions, the latest of which places 
urban redevelopment in the home rule category,!*? the Ohio Supreme 
Court has made home rule much, much more meaningful. Yet, the 
so-called Municipal Code, which dates from 1902 and has much pre- 
1902 material in it, deals with municipal government and administra- 
tion, for the most part, as though there were no home rule amendment. 
It is fraught with provisions on substantive matters within the sweep 
of home rule powers. This is basis enough for thorough re-examination 
of the municipal corporations title of the Revised Code. 

We nominate for early study the existing legislation on municipal 
incorporation and territorial changes. It is hopelessly outmoded and 
it never had much policy content. The problems of urban life are 
too difficult, too important, too pressing for the State to suffer the 
continuance of this condition of its statute law. 





131 The Incorporated Village of Fairview v. Giffee, 73 Ohio St. 183, 76 N.E. 865 


(1905). 
132 State ex rel. Bruestle, City Solicitor v. Rich, Mayor, 159 Ohio St. 13 (1953). 
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Recent Decisions 


CRIMINAL LAw — ADMISSIBILITY OF CONFESSION — 


DELAY IN ARRAIGNMENT 


Defendant was arrested in his New York office for the violation 
of a presidential proclamation prohibiting the export of lard to Italy. 
The arrest occurred at 1:45 p.m. and questioning began at 3:30 p. m. 
in the customs office. Defendant willingly directed the officers to the 
files in his office containing important evidence in the case. The 
officers left to examine that evidence and did not return until 6:30 p. m. 
Questioning was resumed at 9:20 p.m. and continued until shortly 
after midnight, when it was completed. Defendant was then taken to 
a place of detention and was finally arraigned at 7:00 p.m. the fol- 
lowing day. At the trial the defendant objected to the introduction of 
the incriminatory written statement on the ground that it was obtained 
during illegal detention and violated the rule of McNabb v. United 
States, 318 U. S. 332 (1943). The trial court refused to so rule. On 
appeal, held, affirmed. The delay was the result of defendant's read- 
iness to aid the officers and was reasonable under the circumstances. 
United States v. Leviton, 193 F. 2d 848 (2d Cir. 1951), cert. denied, 343 
U. S. 946 (1952). 

Prior to the McNabb decision it was a well settled rule of evidence 
that the important test of admissibility of a confession was whether or 
not it was given voluntarily. Ward v. Texas, 316 U.S. 547 (1942). Delay 
in arraignment was only a factor to be considered in deciding vol- 
untariness. Chambers v. Florida, 309 U. S. 227 (1940). The McNabb 
case, however, laid down the doctrine that confessions obtained during 
illegal detention due to failure promptly to arraign the prisoner in 
accordance with Fed. Rules Crim. Proc. rule 5 (a), 18 U. S. C. (1946), 
were inadmissible in evidence. The McNabb doctrine excited a great 
deal of adverse comment, chiefly on the grounds that it would unduly 
hamper effective law enforcement. See Comments, 42 Micu. L. REv. 
909 (1944), 43 ILL. L. Rev. 422 (1948). State courts generally declined 
to follow the doctrine and instead retained the test of voluntariness. 
Gallegos v. Nebraska, 342 U. S. 55 (1951); Ohio v. Lowder, 79 Ohio 
App. 237, 72 N. E. 2d 785, appeal denied, 147 Ohio St. 340, 70 N. E. 
2d 905 (1946). 

In United States v. Mitchell, 322 U. S. 65 (1944), the Supreme 
Court attempted to clarify the application of the McNabb rule. The 
decision itself was limited to the ruling that a subsequent unreasonable 
delay does not have the affect of rendering inadmissible a voluntary 
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statement made immediately following arrest. The broad dicta of the 
case seemed to intimate, however, that the ultimate test of admissibil- 
ity was still voluntariness and that the effect of the McNabb decision 
was only to extend the traditional test to include certain psychologi- 
cal as well as all methods of physical coercion. The lower courts were 
quick to interpret this as a qualification of the McNabb decision and 
as authority for rulings to the effect that in the absence of coercive 
measures the McNabb rule would not apply. United States v. Heitner, 
149 F. 2d 105 (2d Cir. 1945); and United States v. Corn, 54 F. Supp. 307 
(E.D. Wisc. 1944). 

The Supreme Court apparently intended to curtail this relaxation of 
the original McNabb ruling with its decision in Upshaw v. United 
States, 355 U.S. 410 (1948) . In that case the court made it quite clear 
that it was basing its exclusion of a confession on the fact that the 
defendant was illegally detained prior to arraignment for approximate- 
ly thirty hours. There was no indication that coercion, psychological 
or otherwise, was necessarily involved in the interrogation methods 
there employed by the police. 

The latest Supreme Court interpretation of the rule came in 
United States v. Carignan, 342 U.S. 36 (1952). There the court held 
that a confession of murder obtained from the defendant while in 
custody after arraignment on a wholly distinct charge was not viola- 
tive of the rule. Mr. Justice Douglas, dissenting in opinion but con- 
curring in the decision, of reversal on other grounds, argued that the 
majority holding would be interpreted as widely permissive of arrests 
on minor or “trumped up” charges for the purpose of further in- 
terrogation of the prisoner concerning a major crime, “A Time- 
Honored Police Method for Obtaining Confessions.” 

Prior to the principal case, the Second Circuit Court of Appeals 
had laid down further qualifications of the McNabb rule. Without 
reliance on the alleged limitation of the rule in United States v. 
Mitchell, supra, the court had reasoned, in Keegan v. United States, 
141 F. 2d 248 (2d Cir. 1944), rev’d on other grounds, 325 U.S. 478 
(1944), that the rule only required that arraignment be as prompt as 
possible. In that case the difficulty of locating a magistrate over a 
double holiday was held to be sufficient reason for a two day delay 
in arraignment and the confession was admitted. United States v. 
Walker, 176 F. 2d 564 (2d Cir. 1949), cert. denied, 338 U.S. 891 
(1949) , was to the same effect and the court further provided that the 
defendant must carry the burden of showing that arraignment prior 
to the Labor Day week-end was feasible before the rule would apply. 
In United States v. Heitner, supra, the court followed the rule of 
United States v. Mitchell, supra, and said that a confession given im- 
mediately and spontaneously upon arrest did not fall within the rule. 


But even these prior decisions of the Second Circuit had not gone 
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nearly so far toward a neutralization of the McNabb doctrine as does 
the principal case. The holdings of the Second Circuit in the Keegan 
and Walker cases, supra, that the rule must be applied in a reasonable, 
not technical, manner is supported by several decisions in other circuits. 
Garner v. United States, 174 F. 2d 499 (D.C. Cir. 1949), cert. denied, 
337 U.S. 945 (1949); Symonds v. United States, 178 F. 2d 615 (9th Cir. 
1949), cert. denied, 339 U.S. 985 (1949); and Patterson v. United States, 
192 F. 2d 631 (5th Cir. 1951), cert. denied, 343 U.S. 951 (1952). The 
principal case, on the other hand, represents a substantial exception 
to the rule. There is nothing in the McNabb decision, or the Federal 
rules, to indicate that the actions of the defendant are to determine 
the application of the rule, although it may be assumed that if the 
defendant requested or purposely caused a delay in arraignment, and it 
was to his advantage, he would not later be allowed to complain. There 
is one other case, Haines v. United States, 188 F. 2d 546 (9th Cir. 1951), 
cert. denied, 342 U.S. 888 (1951), in which it was held that an arraign- 
ment could be delayed, without violation of the rule, while officers 
gathered evidence pointed out to them by the defendant. There the 
Ninth Circuit Court of Appeals said that it was often to the advantage 
of defendants to have arraignment, with its resulting publicity, de- 
layed while it was determined if sufficient evidence existed. Reasoning 
such as that seems to beg the question and, carried to its ultimate end, 
could destroy the rule altogether. The aim of the McNabb rule is to 
protect persons from police “third degree” methods and the mode of 
enforcement is by this procedural check on the misconduct of Federal 
officers. As Judge Frank pointed out in his dissent in the principal 
case, it is impossible to justify this holding by analogy to the “neces- 
sary delay” in cases like Keegan v. United States, supra. ““Reasonable- 
ness of the delay will probably depend upon the time required to 
carry the suspect to the commissioner, not on the time desired to 
keep him away from the commissioner.” Officers can comply with the 
rule by acquiring adequate evidence before arrest and then promptly 
arraigning the prisoner. There is no good reason why additional 
evidence voluntarily pointed out by the defendant could not be in- 
vestigated after arraignment. 


The Supreme Court decisions indicate that the court is not yet 
ready to abandon the McNabb rule, or even to qualify it to any 
appreciable extent. The Upshaw case, supra, clearly refutes the alleged 
intent of the dicta in the Mitchell case, supra, and the Carignan case, 
supra, seems to be little more than a rule of reason applied to rather 
exceptional circumstances. The McNabb rule was intended as a means 
of preventing any opportunity for improper pressure by the police and 
the reasons for it are just as strong today as they were when the case 
was tried. There is a great deal that can be said, both pro and con, as 
to the resulting decisions, but the argument is but a continuation of 
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the age-old conflict of individual and public security. Although the 
new Justices on the Court may feel inclined to overthrow, or dilute, the 
rule, the law at this juncture calls for a straight-forward application 
of the rule. The principal case cannot be reconciled with this standard. 


William R. Hapner Jr. 


PLEADING—JOINDER OF CONCURRENT TORTFEASORS 


Plaintiff, a passenger on a streetcar of the Cincinnati Street 
Railway Co., was injured in a collision between the streetcar and a 
truck operated by Walker. The plaintiff joined the Railway Co. and 
Walker as defendants on the theory that the injuries sustained were 
caused by the joint and concurrent acts of negligence of both parties. 
A demurrer to the petition for misjoinder of defendants was sustained 
by the trial court. On appeal, held, reversed. Joinder of defendants 
is proper where an injury is proximately caused by the independent 
but concurrent wrongful acts of two or more persons, even though 
the parties were not acting in concert in the execution of a common 
purpose and the want of care of the defendants may not have been 
of the same character. Meyer v. The Cincinnati Street Ry. Co., 157 
Ohio St. 38, 104 N.E. 2d 173 (1952). 

The early common law limited joinder of defendants to situations 
where concert of action and mutual agency were present. This concert 
requirement was developed before the law recognized negligent torts, 
but was later carried over to apply to joinder of negligent as well as to 
joinder of intentional tortfeasors. Prosser, Torts 1098 (1941), and 
cases cited. 

The enactment of the codes, with the aim of settling all ques- 
tions connected with a transaction in a single suit, would seem to 
dispel the view that concert of action was still a necessary element for 
joinder of defendants. Section 11255 of the Ohio General Code, a 
typical code provision, states: 


Any person may be made a defendant who has or claims 
an interest in the controversy adverse to the plaintiff, or who 
is a necessary party to a complete determination or settlement 
of a question involved therein. 


Notwithstanding the intent of the new codes, courts were at 
first reluctant to dispense with the common law requirement. Few of 
the opinions even mentioned the code in deciding the issue of whether 
the joinder was proper. In recent years, the vast majority of the courts 
no longer require concert of action as a prerequisite for proper joinder 
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of defendants when their independent acts combine to produce a 
single injury. Glazener v. Safety Transit Lines, 196 N.C. 504, 146 S.E. 
134 (1929); McDonald v. Robinson, 207 lowa 1293, 224 N.W. 820 
(1929); Wery v. Seff, 136 Ohio St. 307, 25 N.E. 2d 692 (1940), noted 
7 Onto St. L.J. 278 (1941); RestaTEMENT, Torts §879 (1934). 

Although the rule that concert of action is not required is well 
settled in most jurisdictions, there had been conflict in the cases when 
the duty of care owed to the plaintiff by the defendants is of a dif- 
ferent character. The majority of courts have ruled that it should 
make no difference that one defendant may have the duty of exercising 
ordinary care and the other defendant the duty of exercising the 
highest degree of care toward the plaintiff, inasmuch as the jury can 
be instructed as to the duty of each. Matthews v. Delaware L. & W. R. 
Co., 56 N.J.L. 34, 27 Atl. 919 (1893); Carlton v. Boudar, 118 Va. 521, 
88 S.E. 174, 4 A.L.R. 1480 (1916); Floyd v. Williams, 54 Ga. App. 557, 
188 S.E. 467 (1936). 

Confusion in the Ohio law resulted from the third paragraph 
of the syllabus of Stark County Agricultural Society v. Brenner, 122 
Ohio St. 560, 172 N.E. 659 (1930), which states: 


Fang liability for torts only lies where wrongdoers have 
acted in concert in the execution of a common purpose and 
where the want of care of each is of the same character as 
the want of care of the other. 


Later Ohio Supreme Court cases have permitted the joinder of 
concurrent tortfeasors without requiring a common purpose or the 
same want of care, but these cases did not directly overrule the 
Brenner case. Wery v. Seff, supra; Larson v. The Cleveland Railway, 
142 Ohio St. 20, 50 N.E. 2d 163 (1943); Maloney v. Callahan, 127 
Ohio St. 387, 188 N.E. 656 (1933). As a result, the Appellate Court for 
the Second District held joinder improper on the authority of the 
Brenner case. Seabold v. City of Dayton, 56 Ohio L. Abs. 417, 92 N.E. 
2d 701 (1949). 

The principal case shows unequivocally that Ohio has adopted 
the position of the majority of the courts by specifically overruling the 
Brenner case. This view is in conformity with Onto GEN. Cope § 11255 
and is the more realistic approach to the joinder problem, in that it 
will avoid multiplicity of suits and eliminate inconsistent verdicts 
that may result if the defendants are sued in separate actions. Although 
the principal case has taken a step forward in clarifying and liberaliz- 
ing the Ohio law pertaining to permissive joinder of concurrent 
tortfeasors whose actions inflict an indivisible injury to the plaintiff; 
yet, it does not disturb the distinction between primary and secondary 
liability in determining whether joinder is proper. Ohio has con- 
sistently ruled that a party whose liability is entirely secondary cannot 
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be joined with a primary tortfeasor if on the face of the petition the 
fact of primary and secondary liability appears. Bello v. City of 
Cleveland, 106 Ohio St. 94, 138 N.E. 526 (1922) ; Canton Provision Co. 
v. Gauder, 130 Ohio St. 43, 196 N.E. 634 (1935). 

Probably the most familiar case is that of joining the master and 
the servant, where the only wrong charged to the master is vicarious 
liability based on the employer-employee relationship. Joinder is 
disallowed in this and other situations where primary and secondary 
liability are involved, on the theory that there is no joint liability. 
Losito v. Kruse, 136 Ohio St. 183, 24 N.E. 2d 705 (1940) ; Kniess v. 
Armour and Co., 134 Ohio St. 432, 17 N.E. 2d 734 (1938); Cowley v. 
Bolander, 120 Ohio St. 553, 166 N.E. 677 (1929). 

Thomas E. Cavendish 


TAXATION — 5351 GENERAL CODE — PROPERTY EXEMPTION 


A portion of a municipally owned public airport was leased to a 
federal agency for storing grain. The city of Dayton, the lessor, claimed 
exemption from taxation of the leased premises under Section 5351, 
General Code, which provides in part that public property used for a 
public purpose shall be exempt from taxation. Article XII, Section 2, 
of the Constitution of Ohio states: “General laws may be passed to 
exempt public property used exclusively for any public purpose” 
(emphasis supplied). Both parties conceded that the use was for a 
public purpose. The court denied exemption, holding that for 
property to qualify for tax exemption, as public property used for a 
public purpose, the user of the property and the ownership thereof 
must coincide, that is, the use must be by the one whose ownership 
constitutes the property public property. City of Dayton v. Haines, 
Aud., 156 Ohio St. 366, 102 N.E. 2d 290 (1951). 

The majority of the court in the principal case does not divulge 
the secret as to why use for a public purpose must involve use by the 
one whose ownership constitutes the property public property. Read- 
ing Section 5351 in the light of Article XII, Section 2, one does not 
easily arrive at this conclusion. The court gave no precedent for this 
unique interpretation, satisfying itself in merely differentiating this 
case from City of Toledo v. Jenkins et al., Board of Tax Appeals, 143 
Ohio St. 141, 54 N.E. 2d. 656 (1944). In the Toledo case, supra, por- 
tions of the buildings and hangars of a municipal airport were rented, 
and the acreage not occupied by runways was sowed to alfalfa which 
was cut and sold. Here it was held that these incidental uses did not 
prevent exemption from taxation. 

Perhaps the previous decision of City of Cincinnati v. Lewis, Aud., 
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66 Ohio St. 49, 63 N.E. 588 (1902), may shed some light on how the 
court came to this interpretation. The city of Cincinnati acquired 
land for a water works but because the plant was not erected, rented 
the land to a farmer. While the result under Article XII, Section 2, 
seemed obvious, the court was determined to define the meaning of 
the provisions explicitly. Taking the general rule at that time, that 
property owned by a municipality and not used in the actual exercise 
of its municipal function is subject to taxation, and reading this rule 
in the light of Article XII, Section 2, Judge Shauck, writing the 
opinion, concluded that public ownership of property was not alone 
sufficient to exempt it from taxation. The Judge stated that this was 
made obvious by the requirement that an exclusive use for a public 
purpose shall coincide with public ownership. 

There has been no deviation from the conclusion, in Ohio, that a 
municipality in the operation of a public utility, whether it be a light 
and power plant, a waterworks, a railroad, a bus line, or an airport, is 
engaged in a proprietary and not a governmental function. Frederick, 
Admx., v. City of Columbus, 58 Ohio St. 538, 51 N.E. 531 (1898); 
City of Wooster v. Arbenz, 116 Ohio St. 281, 156 N.E. 210 (1927); 52 
A.L.R. 518, and City of Portsmouth v. Mitchell Mfg. Co., 113 Ohio St. 
250, 148 N.E. 846 (1925), 43 A.L.R. 961. Yet waterworks, airports, and 
light and power plants, when municipally owned and operated, have 
been held exempt from taxation. City of Toledo v. Hosler, Treas., 54 
Ohio St. 418, 43 N.E. 583, (1896); Toledo v. Jenkins, supra. Therein 
lies the conflict between the general rule at the time of the Cincinnati 
case, supra, and the rule today. 

Judge Shauck’s conclusion can be interpreted in one of two 
ways, (1) that two factors are necessary for tax exemption, which is 
apparent from reading the constitutional provision, or (2) that the 
two necessary factors must be associated with the same governmental 
entity. The court in the principal case has taken the second position 
using virtually the same language as in the Cincinnati case, supra, 
that the use must coincide with the public ownership. If we assume 
that the first interpretation of the Cincinnati case, supra, is valid, then 
the minority opinion in the principal case, which declares that this 
surprising interpretation constituted judicial legislation, deserves a 
great deal of consideration. If we assume that Judge Shauck really 
intended the latter interpretation, we find that the general rule used 
by him to get to this interpretation is no longer valid in Ohio today. 
By using the general rule at that time, it would have been easy for the 
court to come to this surprising interpretation. 

In several recent cases the court has stated that the use must 
coincide with public ownership and these decisions cite the Cincin- 
nati case, supra, as authority. Columbus Metropolitan Housing Auth- 
ority v. Thatcher, 140 Ohio St. 38, 42 N.E. 2d 537 (1942); Division of 
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Conservation and Natural Resources of Ohio v. Board of Tax Appeals, 
149 Ohio St. 33, 77 N.E. 2d 242 (1948). But the principal case is actual- 
ly the first one where it was necessary to decide whether the use for a 
public purpose and the public ownership had to coincide in the same 
entity. The general rule used in Cincinnati v. Lewis, supra, was that 
property owned by a municipality and not used in the actual exercise 
of its municipal function is taxable. Proprietary functions would under 
the general rule be taxable. Assuming that Judge Shauck used the 
general rule in order to come to a unique coincidental interpretation 
of Article XII, Section 2, it would seem that since the supreme court 
has held proprietary functions tax exempt the general rule would no 
longer be applicable in Ohio and there would therefore be no founda- 
tion for this unique interpretation. But there is no doubt that the 
principal case entrenches the coincidental doctrine after some fifty 
years of questionable standing. 


Stanley Jurus, Jr. 


Torts — GueEst STATUTE — 


BatLor’s LIABILITY TO GUEST OF BAILEE 


Defendant, in permitting his fifteen year old son to use his de- 
fective automobile, violated Kansas statute, G.S. 1949, 8-222, which 
reads “Every owner of a motor vehicle . . . knowingly permitting a 
minor under sixteen years to drive . . . shall be jointly and severally 
liable with the minor for the damages caused by the negligence of 
such minor. . . .” The son negligently wrecked the car, injuring 
plaintiff, a guest. The plaintiff alleged liability, either under statute 
or common law, for the negligent bailment of a defective automobile 
to a minor. Defendant’s demurrer, on the basis that the guest statute 
applies to a negligent bailment, was sustained. Held, reversed. Bisconi 
v. Carlson, 171 Kan. 631, 237 P. 2d 404 (1951). 

At common law a bailor was not liable for the negligence of the 
bailee, Elliott v. Harding, 107 Ohio St. 501, 140 N.E. 338 (1923); see 5 
Am. Jur. 694; see note 36 A.L.R. 1128 (1925), but he was held liable 
for his own negligence if he knew the bailee was incompetent, or 
knew the automobile to be defective. Williamson v. Eclipse Motor 
Lines, 145 Ohio St. 367, 62 N.E. 2d 339 (1945); Elliott v. Harding, 
supra; Priestly v. Skourap, 142 Kan. 127, 45 P. 2d 851 (1935), 100 
A.L.R. 916 (1936). 

The Kansas and Ohio statutes codify the common law view, al- 
though Kansas, as indicated in the principal case, holds violation of 
their statute to be negligence per se while Ohio holds violation of their 
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statute to be merely evidence of negligence. On1i0 GEN. Cope §6292-28 
(1938); Mt. Nebo Baptist Church v. Cleveland Crafts Co., 154 Ohio St. 
185, 93 N.E. 2d 668 (1950). 

Both states have guest statutes, On10 Gen. Cove §6308-6 (1938); 
G.S. 1949, 8-122b (Kan.); however, guest statutes, being in derogation 
of the common law, must be strictly construed. Kitchens v. Duffield, 
50 Ohio L. Abs. 161, 76 N.E. 101 (1948). 

In jurisdictions which have guest statutes, there is a conflict of 
decisions concerning their effect on an owner’s negligent bailment. 
Cases contra to the principal case base their decision on the plain 
meaning of the guest statute, “the owner or operator is not liable. . . .” 
Thereault v. Pierce, 307 Mass. 532, 30 N.E. 682 (1940); White v. Center, 
218 Iowa 1027, 254 N.W. 90 (1934); Benton et al. v. Sloss, 234 P. 2d 
749 (Cal. App. 1951). The argument is advanced that the legislature 
if they desired could have made an express exception for negligent 
bailments. Koger v. Hollahan, 144 Fla. 779, 198 So. 685 (1940), 131 
A.L.R. 886 (1941). 

Jurisdictions which support the principal case usually distinguish 
between negligent operation and negligent bailment, holding the 
guest statute applicable only to negligent operation. William v. 
Hustead, 39 Ohio L. Abs. 589, 54 N.E. 2d 165 (1943). 

The dissent in the principal case cites Tighe v. Diamond, 149 Ohio 
St. 520, 80 N.E. 2d 122 (1948), in support of the proposition that the 
immunity of the guest statute should have been imputed to the owner. 
In the Ohio case, however, the defendant’s liability was not based on 
his own negligence, either in operation or bailment, but was vicarious 
in that he had assumed liability for the minor by signing his driver's 
license. In the principal case liability is not vicarious, but is based on 
the owner’s negligent bailment. Actually Ohio agrees with the majority 
in the principal case in holding that the immunity of the guest 
statute is not imputed to an owner who has made a negligent bailment. 
William v. Hustead, supra. 

Therefore, if the facts stated in the plaintiff's petition were pleaded 
in Ohio, the guest statute would be inapplicable to the bailment and 
the owner would be liable. 

Earl E. Mayer, Jr. 


WorRKMAN’S COMPENSATION — ARISING OUT OF — 
RIGHT OF AGGRESSOR IN WorK DISPUTE 
Hull, an oiler working on road construction, became incensed 


when his foreman relayed an order through another employee to him 
to help load a caterpillar. Words were exchanged between the foreman 
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and Hull. Hull swung at the foreman, but missed, and in the ensuing 
fight, Hull was injured. The Industrial Accident Board awarded 
compensation upon rehearing. Since Hull was the aggressor, the em- 
ployer and his insurance carrier seek to have the award annuled as 
contrary to previous decisions of the board to dicta of the supreme 
court. Respondents admit this, but assert that the modern trend of 
authority allows aggressors to recover in work disputes. Held, award 
affrmed. An aggressor injured in a work dispute is entitled to com- 
pensation since his injury occurred “in the course of, and arising out 
of his employment.” Three judges dissented. State Compensation Ins. 
Fund et al. v. Industrial Acc. Comm. of Calif. et al., 38 Cal. 2d 659, 242 
P.2d 311 (1952). 

Past decisions and dicta reveal that Ohio courts agree with the 
dissent in the principal case and would deny recovery to an aggressor 
in a work dispute. Clearly, when the dispute is personal in nature and 
not concerning the work, the aggressor may not recover. Seaton v. 
Ind. Comm., 13 Ohio Supp. 78, 29 Ohio Op. 199 (1942). Where an 
aggressor claimant is injured in the hall outside the place of employ- 
ment, he is not entitled to compensation notwithstanding it is a work 
dispute. Williams v. Ind. Comm., 63 Ohio App. 66, 25 N.E. 2d 313 
(1939). A dictum in Ind. Comm. v. Pora, 100 Ohio St. 218, 222, 125 
N.E. 662, 663 (1919), also indicates hostility to aggressor claimants. 
The court pointed out that “the employee who assaulted him was acting 
wholly outside the course of his employment.” 

In cases where the claimant is the victim of the aggression, the 
rule is that the claimant may recover when the dispute concerns the 
work regardless of whether or not he participated. Ind. Comm. v. 
Pora, supra; Interstate Foundry v. Ponder, 16 Ohio App. 319 (1922). 
This is in contrast with the “horseplay” or “skylarking’’ cases where 
the victim recovers only when he is not participating. Ind. Comm. v. 
Weigant, 102 Ohio St. 1, 130 N.E. 38 (1921); Toma v. Ind. Comm., 
32 Ohio L. Abs. 95 (1940) . Contra: East Ohio Gas Co. v. Coe, 42 Ohio 
App. 334, 182 N.E. 123 (1932). Clearly, if the claimant is the instigator 
of the sportive acts which result in his injury, he is denied compensa- 
tion. Ind. Comm. v. Bankes, 127 Ohio St. 517, 189 N.E. 437 (1934). 

Thus, if the principal case had occurred in Ohio, Hull would not 
be allowed compensation in view of the Williams case, supra, and the 
dictum in the Pora case, supra. The hesitancy of Ohio courts to allow 
compensation to participating claimants in horseplay cases also points 
to this result. The foreman, however, if injured by Hull’s aggression, 
would be allowed compensation in Ohio. 

There has been a trend in other states to allow workman’s com- 
pensation to a worker injured in a work dispute even though he was 
the aggressor. See 41 Itt. L. Rev. 311 (1946). During the 1930's, the 
rule was almost unanimous that an injury received by an aggressor did 








eee nee — 

















1952] RECENT DECISIONS 545 


not “arise out of the employment” and therefore the worker could not 
receive compensation. Triangle Auto P. & T. Co. v. Ind. Comm., 346 
Ill. 609, 178 N.E. 886 (1931); Fulton Bag and Cotton Mills v. Haynie, 
43 Ga. App. 579, 159 S.E. 781 (1931); Merkel v. T.A. Gillespie Co., 
10 N.J.Misc. 1081, 162 Atl. 250 (1932); Davis v. Robinson, 94 Ind. 
App. 104, 179 N.E. 797, 112 A.L.R. 1270n (1932); Lignori v. Bankers 
Trust Co., 251 App. Div. 765, 295 N.Y. Supp. 520 (1937); Texas 
Indemnity Ins. Co. v. Dunlap (Tex. Civ. App.), 68 S.W.2d 664 (1934); 
Woodley v. Minneapolis Equipt. Co., 157 Minn. 428, 196 N.W. 477 
(1923); Kimbro v. Black & White Cab Co., 50 Ga. App. 143, 177 S.E. 
274 (1934). In 1940, however, Judge Rutledge in Hartford Acc. & Ind. 
Co. v. Cardillo, 112 F.2d 11 (D.C. Cir. 1940) said that the old rule did 
not take sight of the fact that “the work brings the claimant within the 
range of peril” and noted that courts had difficulty in elmininating 
the defense of fault improperly carried over from tort law. He held 
that a worker who was assaulted and injured because of the vile 
language that he used could recover when the dispute arises from the 
work. Many courts have fallen in line with this decision and have 
repudiated the old rule and allowed recovery to an aggressor in such 
cases. Newell v. Moreau, 94 N.H. 439, 55 A.2d 476 (1947); Dillon’s 
Case, 324 Mass. 102, 85 N.E.2d 69 (1949); Hass v. Brotherhood of 
Transportation Workers, 158 Pa. Super. 291, 44 A.2d 776 (1945); 
Comm. of Tax. & Fin. (in re Callahan) v. Bronx Hospital, 276 App. 
Div. 708, 97 N.Y. Supp.2d 120, Motion for leave to appeal denied, 277 
App. Div. 911, 98 N.Y. Supp.2d 591 (1951). This is the view of the 
principal case. Recently, three courts have repudiated the old rule by 
dicta though denying the claim involved on the ground that it was not 
a work dispute but was personal in nature. Willis v. Taylor & Fenn 
Co. et al., 137 Conn. 626, 79 A.2d 821 (1951); Jackson v. State Com’r, 
127 W. Va. 59, 31 S.E.2d 848 (1944); Rothfarb v. Camp Awanee, 116 
Vt. 172, 71 A.2d 569 (1950). A minority of courts has nevertheless re- 
affirmed the old rule. Vollmer v. City of Milwaukee, 254 Wis. 162, 35 
N.W.2d 304 (1948) ; Fischer v. Ind. Comm., 408 Ill. 115, 96 N.E.2d 478 
(1951); Staten v. Long-Turner Constr. Co., (Mo. App.) 185 $.W.2d 
375 (1945); Brown v. Philmac Sportswear Co., 23 N.J.Misc. 378, 44 A. 
2d 805 (1945); Lindsay v. Hoffman Beverage Co., 19 N.J.Misc. 356, 
19 A.2d 824 (1941); Florida Forest & Park Service et al. v. Strickland, 
154 Fla. 472, 18 So.2d 251 (1944). Other courts have taken a middle 
of the road attitude and allowed compensation to an aggressor fore- 
man, but denied an aggressor subordinate employee compensation. 
See 58 Am. Jur., 767 (Cum. Supp. 1952). 


It would seem that the “modern” trend of cases may have some in- 
fluence upon the Ohio court as it is quite possible to infer that the 
intent of the legislature was to include both parties to a work dispute. 
The abolition of assumption of risk, the fellow servant rule, and 
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contributory negligence as defenses, indicates that the legislature 
wished to allow compensation irrespective of fault. Furthermore, the 
Ohid act states that the worker may receive compensation provided 
only that the injury is not purposely self-inflicted, On10 Gen. Cope 
§1465-68, and by invoking the rule expressio unius est exclusio alter- 
ius, it may be reasoned that the legislature did not intend to exclude 
aggressors in work disputes. Moreover, modern insight into working 
conditions indicates that the working environment plays a large role 
in contributing to disputes and conflicts among workers. Therefore, 
in a very real sense, the consequential injuries “arise out of the 
injured employee’s employment.” A ruling that an aggressor can 
recover would seem to be in accord with the required liberal con- 
struction in favor of the employee. 


John M. Adams 
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Book Review 


By Cuier Justice Cart V. WEYGANDT 


Of the various volumes authored by Hon. Arthur T. Vanderbilt, 
Chief Justice of the Supreme Court of New Jersey and former presi- 
dent of the American Bar Association, his recent Cases and Other 
Materials on Modern Procedure and Judicial Administration with 
1390 pages and 16 chapters, is the most formidable in both title and 
content. 


However, this is justified by the important and difficult objective 
the author seeks to attain. And he does it in readable and interesting 
fashion. In his preface he states that “this casebook has been compiled 
with the definite purpose of taking the mystery out of procedure, of 
showing its significance in the judicial process as well as in the 
lawyer's daily life, of exhibiting the most modern system of procedure 
in operation and demonstrating its essential usefulness as an aid in 
the investigation and ascertainment of the truth in litigation, and of 
revealing the progress, or lack of it, in each state in meeting the 
minimum standards of judicial administration recommended by the 
American Bar Association”—surely an ambitious undertaking to 


accomplish in one volume. P 


The chief difference between this and the ordinary casebook is 
that, in addition to the usual judicial decision found in every case- 
book, the author relies mainly on the federal rules of civil and criminal 
procedure and the comment of the advisory committees. One ad- 
vantage of this is that court rules ordinarily are stated more simply 
than statutes and hence are less difficult for students to grasp. 


The author wisely devotes an entire chapter to each of the ten 
fundamental problems usually involved in litigation: (1) in what 
court may suit be brought—jurisdiction; (2) who may sue whom— 
parties; (3) where may suit be brought—venue and transfer of cases; 
(4) how to get the defendant or his property into court—process; (5) 
what relief is sought—remedies; (6) how to state the controversy—the 
pleadings; (7) how to prepare for trial—pretrial procedures; (8) how 
to litigate the controversy—the trial; (9) how to correct trial errors— 
judicial review; and (10) how to enforce a judgment—execution. The 
information contained in these chapters is invaluable not only to 
students but is worth the time of even the busiest practitioner. That 
this is true is indicated by the number of instances in which courts are 
disappointed to find that they unfortunately are prevented from reach- 
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ing important substantive questions because of some fatal procedural 
mistake. 


The final four chapters of the volume are entitled JupIcIAL 
SELECTION AND RELATED PROBLEMS, JURY SELECTION AND SERVICE, THE 
LEGAL PROFESSION, AND JUDICIAL ADMINISTRATION. These are important 
related subjects ordinarily not treated in even the expanding cur- 
ricula of our present day law schools. 


Chief Justice Vanderbilt has succeeded in making a valuable 
contribution to the literature of the law. 























